“A popular government with- 
out popular information or the 
means of acquiring it is but 
a prologue to a farce or a 
tragedy, or perhaps both.”— 
James Madison. 
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A Report from the Editor... 


THe INSuRANCE LAW JouRNAL is again 
pleased to publish the papers presented at 
the annual Brooklyn Law School Insurance 
Law Forum. The JourNAL wishes to com- 
mend Professor Martin H. Weyrauch, 
chairman, and Russell Perry, associate 
chairman, for their excellent work in plan- 
ning such an interesting program. 

In order to include in this issue all of the 
papers delivered at the forum, the usual 
staff-prepared departments of the JouRNAL, 
with the exception of “What the Courts 
Are Doing” (page 823), had to be limited 
to the following few pages. 


What the Legislators Are Doing 


The board of directors of the United 
States Chamber of Commerce intends to 
appear before a Congressional committee 
and propose legislation for federal indemni- 
fication of commercial nuclear energy plants. 
This action will be taken in view of the lag 
in development of private plants which, it 
is claimed, is being retarded by the lack of 
insurance coverage. If the amount of private 
insurance available is less than the amount 
required by the Atomic Energy Commis- 
sion, the indemnification would take effect 
at that point. 


On the state level, the Alabama Insurance 
Department is expected to propose several 
amendments to the Alabama Insurance 
Code during the 1957 legislative session. 
Also sponsored at the session will be (1) 
measures to modernize the agents and 
brokers qualification laws and (2) proposals 
related to unauthorized reinsurance. 


The results of a sweeping inquiry into the 
practices of insurance companies and non- 
profit plans in the health insurance field in 
New York reportedly showed serious gaps 
in' the type of insurance available on an 
individual and group basis. The results 
were announced by state Senator George 
R. Metcalf, chairman of the Joint Legisla- 
tive Committee on Health Insurance Plans. 


The Group Insurance Committee of the 
National Association of Life Underwriters 
has decided to withhold judgment, tempo- 


754 


rarily at least, on a proposal that legislation 
be sought to give extraterritorial effect to 
the so-called 20/40 amount limit statutory 
formula now operative in a number of states. 

An extraterritorial amendment, if adopted 
in a state now having the 20/40 formula, 
would have the effect of requiring all com- 
panies licensed in that state to conform to 
the limits prescribed by this formula even 
in group life contracts written and delivered 
outside the state. 


Recent Opinions 
of Attorneys General 


Ne YORK—A casualty insurer, fol- 
lowing surrender of its casualty powers, 
may be authorized to do a life insurance 
business even though it remains liable on 
chiims arising from its earlier activity —A 
domestic casualty insurer sought to with- 
draw from the casualty business and to 
transact instead the business of life insur- 
ance, annuities and accident and health in- 
surance. The insurance company proposed 
to (1) stop exercising all its casualty powers, 
(2) cancel all its outstanding policies and 
have them rewritten by another casualty 
company of New York (which owns ap- 
proximately 99 per cent of its outstanding 
capital stock) and (3) enter into a contract 
of reinsurance with this other casualty in- 
surer whereby the latter would reinsure all 
of the company’s outstanding risks and 
policy liabilities and otherwise assume all 
claims and demands arising out of any 
policies, undertakings or commitments 
made by the company. 


The Superintendent of Insurance informed 
the Attorney General of this plan. The 
Superintendent noted that the insurance 
company would continue to remain ulti- 
mately liable on casualty claims and might 
possibly be called upon to pay, adjust or 
defend such claims. In so doing it would, 
in effect, be performing casualty powers 
following its conversion to a life company— 
a result contrary to Section 193, subdivision 
1, of the New York Insurance Law. Thus, 
he asked the Attorney General whether 
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such a residual liability would operate to 
impart to the company the status of a 
casualty insurer. 

The Attorney General answered the ques- 
tion in the negative. He stated that, in his 
opinion, when the insurer completes the 
process of substitrting the other insurer as 
outlined above and amends its charter by 
surrendering its casualty powers, it will 
have rid itself of any of the characteristics 
of a casualty insurer—despite its lingering 
obligation to respond to claims growing out 
of its former activities in the casualty insur- 
ance field. He said that this lingering 
obligation would not constitute doing a 
casualty business within the contemplation 
of the insurance law.—Opinion of the New 
York Attorney General, October 24, 1956. 


State Department Rulings 


Insurers which, as employers, participate 
in the split-dollar plan of life insurance may 
take credit as an admitted asset in their 
financial statements for sums advanced on 
behalf of employees in payment of life in- 
surance premiums to the extent of the cash 
surrender value of the underlying policies. 
This New York Insurance Department rul- 
ing is only applicable, however, if the fol- 
lowing conditions exist: 

“(1) The insurer is the owner of the 
policy, reserving unto itself all rights except 
for proper modifications as recited in the 
said agreement to protect the interests of 
employees. 


(2) The insurer’s interest in the cash 
surrender value is protected by the terms 
of the agreement in the following manner: 


“(a) Sums advanced for premium pay- 
ments automatically create a loan to em- 
ployees. 

“(b) It reserves the right, upon giving 
notice in the manner and within the time 
prescribed in the agreement, to require re- 
payment of the loan at any time, by 
terminating the agreement for any reason 
whatsoever, without the consent of the 
employee. The agreement also provides for 
automatic cancellation upon termination of 
employment. 

“(c) The insurer has the power, upon 
exercising its rights under the terms of the 
agreement, to surrender the policy to the 
issuing company and receive payment of 
the cash surrender value. 

“(d) In the event of the death of the 
employee, the loan indebtedness shall be 
deducted from the benefit proceeds and 
paid to the insurer.” 


Report from the Editor 


Books and Articles 


Master Tax Guide 


1957 United States Master Tax Guide. 
Commerce Clearing House, Inc., 4025 West 
Peterson Avenue, Chicago 30, Illinois. 1956. 
432 pages. $3. 


Reflecting all important new regulations, 
final and proposed, right down to press 
time, the 1957 United States Master Tax 
Guide also gives effect to such important 
new Code provisions as tax relief for un- 
distributed capital gains of investment com- 
panies, livestock drought losses, patent 
royalties, expanded self-employment taxes, 
new excise tax rates and farmers’ gasoline 
tax exemptions. 

Built throughout on the Internal Rev- 
enue Code as amended to publication date, 
Treasury regulations and court decisions, 
the Guide should prove authoritative and 
dependable. Rate tables, withholding tables, 
check lists of deductible and nondeductible 
items, a sum-of-the-years-digits deprecia- 
tion table, and other useful federal tax facts 
and information are included to round out 
its helpfulness. 


Surgery Classification 


Surgical Procedures: Classification and No- 
menclature. Health Insurance Council, Room 
800, 488 Madison Avenue, New York 22, 
New York. 58 pages. 75¢. 


A uniform terminology for identifying 
surgical procedures is now available for insur- 
ance company use in surgical expense insur- 
ance. In announcing publication of the manual, 
Health Insurance Council Chairman Howard 
A. Moreen stated that it is primarily a 
guide for insurance people handling acci- 
dent and health policies, and that it does 
not attempt to establish a set of fees to be 
charged for operations. 


Developed as an aid for the more effective 
administration of accident and health in- 
surance, the publication is intended to help 
expedite claim payments, though its stand- 
ardization of terminology and classification 
can also be of service to the underwriting 
departments. With the numerical code it 
assigns the various procedures, the booklet 
is also adaptable for purposes of statistical 
analysis. It includes some 1,000 procedures 
into which practically all surgical operations 
may be classified. 


The manual is divided into three parts. 
Part I contains a code of classification of 
nine general types of surgery. Part II lists 
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the uniform nomenclature of surgical pro- 
cedures in medi.al language with a lay key 
and their numerical codes. Part III presents 
an alphabetical index of classifications cross- 
referenced in medical and lay language. 


The introduction to the manual states in 
part: “It is also hoped by the Health In- 
surance Council that any new surgical sched- 
ules which may be required to keep abreast 
of expanding medical practice will be de- 
veloped in terms of this Classification and 
Nomenclature. In this way, over a period 
of time some 4tandardization of the des- 
criptions of this form of insurance may be 
obtained.” 


Retirement Plans Analyzed 


A Study of Industrial Retirement Plans. 
Bankers Trust Company, New York, New 
York. 1956. 177 pages. 


This is a study of employee retirement 
plans of industrial employers for the period 
1953 through 1955. Its purpose is to show 
the current retirement plan practices of 
large and small employers in various in- 
dustries, and it is based on the new plans 
and the amendments to old plans adopted in 
this period. This current edition covers 116 
different industries and includes four million 
employees—one third of all employees cov- 
ered by pension plans. Section One gives 
a discussion of general pension practices 
and trends. Section Two describes the 
amendments which 172 companies made in 
their retirement programs in the 1953-1955 
period, and Section Three tabulates import- 
ant provisions of 68 new and 172 amended 
retirement programs adopted in the period. 


Damages: How Much and When ... 
The cardinal principle of damages in Anglo- 
American law is that of compensation for 
the injury caused to plaintiff by defendant’s 
breach of duty. The author, a Lafayette 
S. Foster Professor of Law at Yale Law 
School, discusses the principles underlying 
liability for and determination of damages. 
The common law system provides a single 
lump-sum judgment in the typical accident 
case, although in some tort situations (con- 
tinuing nuisance and continuing trespass) 
plaintiff may recover periodically for con- 
tinuing damage as it accrues.—James, 
“Damages in Accident Cases,” Cornell Law 
Quarterly, Summer, 1956. 


Federal Tort Liability . . . A confusing 
and much litigated exception to the Federal 
Tort Claims Act is the discretionary func- 
tion exception. The author, an associate 
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professor of law at the University of Wash- 
ington, proposes that the federal government 
be required to prove the necessity or desir- 
ability of the discretionary act for the attain- 
ment of the objectives or purposes for which 
the employee was given authority.—Peck, 
“The Federal Tort Claims Act—A Proposed 
Construction of the Discretionary Function 
Exception,” Washington Law Review, Au- 
tumn, 1956. 


The Coverage 
Court Congestion 


The problem of court congestion in 
metropolitan areas continues to be vexing. 
It has received national publicity and as a 
consequence many suggested solutions have 
been offered. Several groups (for example, 
the New York Temporary Commission on 
the Courts, the University of Chicago Jury 
Project, the Columbia University Project 
for Effective Justice and the United States 
Attorney General’s Conference on Court 
Congestion and Delay) are studying the 
problem in the hope of finding a solution 
or solutions, 


Herbert Brownell, Jr., Attorney General 
of the United States, has been giving much 
attention to the problem of delay in the 
federal courts. In a recent address he also 
took cognizance of the state courts’ prob- 
lem. Reference was made to the statistics 
compiled by Sheldon Elliott, director of the 
Institute of Judicial Administration, New 
York Law Center. According to these 
figures, the nation-wide average delay, based 
on findings from some 97 state courts rep- 
resenting all states and larger cities, is one 
year from at issue to trial for jury cases 
and approximately five months for nonjury 
cases. (“At issue” means that the parties 
have come to a point in the pleadings which 
is affirmed on one side and denied on the 
other.) In metropolitan areas where the 
courts have jurisdiction over county popula- 
tions in excess of 750,000, the average time 
throughout the nation from at issue to trial 
in jury cases is 22 months, ranging from a 
high of 53 months to a low of 4% months. 
Mr. Brownell said that the federal court 
situation is equally bad if not worse. 


New York City has been troubled with a 
serious log-jam of cases. It takes from two 
and one half to four years to get a case dis- 
posed of after it is at issue. Albert Averbach, 
in his article “Tampering with the Jury 
System,” which appeared in the February, 
1956 issue of THe INsurANcE LAw JourRNAL, 

(Continued on page 822) 
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December 1956, Number 407 


A Look at the New York 


Workmen’s Compensation Board 


By ANGELA R. PARISI 


All of the following papers were 
presented during the Brooklyn Law 
School’s Second Annual Insurance 
Forum on November 14 and 15,1956 


HE TRIBUNAL before which insurance 

carriers appear most frequently is the 
Workmen’s Compensation Board of the 
State of New York. It is a_ bifurcated 
agency which supervises the payment of 
over $100 million of compensation annually 
and which resolves disputes between em- 
ployees and employers with respect to 
claims. The employers are represented, for 
the most part, by insurance carriers. The 
agency has both judicial and administrative 
functions and I am a sort of Siamese twin 
at the head of both parts. I am the admin- 
istrative head of almost 1,700 employees 
working in offices of six cities throughout 
the state. 

The administrative functions are many. 
They include the indexing, processing and 
calendaring of claims, and the medical 
examination of claimants. Applications by 
employers for authorization to provide for 
workmen’s compensation and disability bene- 
fits as self-insurers for their employees and 
the prerequisite evaluation of their financial 
ability to provide for such benefits as self- 
insurers is an ever present administrative 
responsibility of mine. Granting of author- 
izations and special ratings to physicians 
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and podiatrists who desire to render pro- 
fessional] under the workmen’s com- 
pensation law as well as the granting of 
special licenses to medical bureaus and 
laboratories under the law are other re- 
sponsibilities of the chairman of the board. 
Needless to add, such authorizations, ratings 
and licenses are only granted after detailed 
investigation and consideration of the quali- 
fications of the applicants. 


care 


Evaluation and approval of plans sub- 
mitted by employers as their proposed 
method of complying with their obligation 
to provide for off-the-job disability benefits 
for their employees in order to ascertain 
if the plan provisions are at least as favor- 
able as the statutory benefits is a serious 
and time-consuming responsibility. 

Constant investigation and initiation of 
prosecution. of employers required to pro- 
vide for workmen’s compensation benefits 
and disability benefits for their employees 
and who fail to do so is-another admin- 
istrative responsibility. Where awards have 
been made against such noninsured em- 
ployers, security for payment must be ob- 
tained and judgments entered and collected. 

Supervision of a staff of social workers 
who aid, assist and advise claimants requir- 
ing such services is still another responsibility. 

A staff of attorneys is maintained to 
render legal assistance and advise in con- 
nection with the numerous and varied mat- 
ters related to the responsibilities I have 
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Miss Parisi is Chairman, New York 
State Workmen’s Compensation Board 


just outlined. In addition, they draft pro- 
posed legislation, the enactment of which 
the board believes is warranted. Each year 
they review some 500 bills relating to the 
laws we administer which are introduced in 
the state legislature. After consultation 
with me, they prepare statements in support 
of or in opposition to such bills as the cir- 
cumstances, in my opinion, warrant. Con- 
stant watch is kept in the legislature to 
follow the progress of these bills. 


There are still other administrative re- 
sponsibilities of the chairman of the board, 
but I believe that I have enumerated a 
sufficient number to illustrate the scope of 
this phase of my duties. I am also the 
presiding justice, so to speak, of the quasi- 
judicial tribunal that adjudicates contro- 
verted claims. 

Every case, once indexed, must be acted 
upon by the board before final closing. The 
board, by virtue of Section 150 of the law, 
has designated referees to hear and deter- 
mine claims for compensation and to con- 
duct such hearings and investigations, and 
to make such orders, decisions and deter- 
minations as may be required by any gen- 
eral or special rule or order of the board 
under the workmen’s compensation law. 
During the year 1955, the 59 referees in the 
state held 382,882 hearings. 


Any party to the controversy may appeal 
from a referee’s decision to the board, with- 
out service of a formal notice of appeal. 
The review of the referee’s determination 
is passed upon by a panel of three members 
of the board. The hearing before a board 
panel is conducted in an informal manner. 
There is no requirement for submission of 
briefs. Oral argument is accepted by the 
panel. 


Cases of first impression or of an unusual 
nature may be accepted by the full board 
for review and decision. I do not sit on 
any of the board panels but I do sit and 
participate in full. board review when cases 
are accepted for that purpose. 


While the New York Insurance Depart- 
ment is the governmental agency respon- 
sible for supervision of insurance carriers, 
the board and I are in daily contact with 
the carriers in the actual performance of 
their contractual responsibilities. One of 
my jobs is to make sure that employers of 
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this state, who are subject to the four laws 
which are administered by our office, either 
carry insurance or are self-insurers. In 
this paper I will hereafter omit reference 
to self-insurers except to say that no em- 
ployer who cannot meet the statutory re- 
quirements of financial responsibility in 
this state is qualified as a self-insurer. I feel 
that the insurance industry is probably not 
unhappy with the strict requirements that 
are imposed upon self-insurers. 


In my capacity as mater familias, by polic- 
ing the statutory provisions requiring em- 
ployers to carry insurance I see to it that 
the carriers do not lack sustenance—their 
premiums. In this aspect of our relation- 
ship, the carriers, I am sure, have a warm 
felling for me. I would be less than candid, 
however, if I did not indicate to you that 
the feelings of the carriers for me are not 
always tender. This results from the fact 
that the New York Workmen’s Compensa- 
tion Board, in its quasi-judicial capacity, 
somtimes makes awards of compensation in 
controverted claims that the carriers would 
prefer not to pay. I would also be less 
than candid, moreover, if I did not tell you 
of my justifiable pride in the remarkable 
record that the board has achieved in af- 
firmances of its decisions by the appellate 
courts. 


This record of judicial approbation of 
board decisions is remarkable, indeed, in 
view of the stupendous adjudicatory problems 
that face the board. Each day there is an 
average of about 1,200 hearings throughout 
the state before referees of the board. Each 
year the board, sitting en banc or in panels, 
issues more than 6,000 decisions. Our cases 
involve (1) the workmen’s compensation 
law, pursuant to which benefits are awarded 
for industrial accidents and occupational 
diseases; (2) the disability benefits law, off- 
the-job disabilities; (3) the volunteer fire- 
man’s benefit law, injuries to volunteer fire- 
men in line of duty; and (4) the workmen’s 
compensation act for civil defense volunteers, 
injuries resulting from civil defense duties. 


In view of this enormous volume of 
litigation, we have had to devise a stream- 
lined judicial process in order to mete out 
swift and ample justice. It is often not so 
swift as I would like, nor so ample as the 
claimants would like. It is sometimes con- 
sidered by the carriers to be excessively 
streamlined. I would remind those carriers, 
however, which complain of our departure 
from many of the rules of procedure and 
evidence usually followed in the civil courts, 
that the board can easily meet all of the 


I L J — December, 1956 





criticisms of the streamlined quasi-judicial 
process. The board need only to increase 
its personnel several fold and lengthen its 
hearing procedures. Were we to do this, 
however, we would increase the cost of 
compensation in this state by millions of 
dollars. As the carriers well know, although 
all of you may not, almost the entire cost 
of maintaining the board is borne by the 
carriers through annual assessments. In 
this respect the board is an unusual govern- 
mental agency whose budget is the burden 
not of the taxpayers but directly of the 
insurance industry. 


I do not wish to leave you with the im- 
pression that our streamlined quasi-judicial 
process is a haphazard affair, in which 
justice is sacrificed for speed. We are 
meticulous in providing every safeguard of 
both procedural and substantive due process 
of law. To be sure, there is no summons 
or complaint served with the niceties re- 
quired by the New York Civil Practice Act, 
nor are hearings constrained by a!! of the 
statutory and common law rules of evidence 
which are observed in the civil courts. As 
a matter of fact, we have no summons or 
complaint. However, every litigant (1) re- 
ceives adequate notice of the claim which 
is to be litigated, (2) receives adequate 
notice of the hearing, (3) has the right to 
be represented by attorney, (4) has the 
right to introduce all relevant, competent 
and material evidence, (5) has the right to 
cross-examine and rebut and (6) has the 
right of appellate review. 


Recently a young attorney, who had just 
joined my staff, expressed to me his shock 
that a referee admitted in evidence unsworn 
reports of physicians who were not present 
at the hearing. He was even further 
shocked when the referee based his decision 
upon these medical reports. His attitude, 
when I told him that this was standard 
operating procedure at the board, was 
that we were surely subversive. characters 
who were undermining the very foundation 
of Anglo-American jurisprudence. You 
would also have a right to be shocked and 
come to the same conclusion as my young 
attorney if I did not hasten to tell you 
that this streamlined operating procedure 
also includes the provision that any party 
who has reason to question the accuracy of 
such an unsworn medical report has the 
right to call the doctor and examine him 
under oath with respect to any of the find- 
ings or conclusions in the medical report. 
If we did not have this type of streamlined 
procedure, our adjudicatory process would 
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be reduced to a halting pace which it was 
the very purpose of the quasi-judicial proc- 
ess to avoid. 


While attorneys appearing before our 
board will not find the strict adherence to 
the common law rules of evidence and pro- 
cedure observed in the civil courts, I would 
remind you that what we refer to as the 
common law has been revolutionized in the 
last century, and increasingly in the last 
few decades, by steady statutory accretion. 
For example, the rules of procedure, both 
federal and state, have now streamlined the 
admission of evidence in civil courts by 
requiring parties to admit many facts which 
would formerly have had to be proved by 
testimonial evidence. The rules now pro- 
vide that the unreasonable refusal of one 
party to admit facts or documents at the 
request of the other party subjects the 
recalcitrant to the payment of the cost of 
producing that evidence. In this connect:on 
you may wish to refer to Rule 36 of the 
Federal Rules of Civil Procedure and Sec- 
tion 322 of the New York Civil Practice 
Act. There are, of course, innumerable 
other examples of statutory changes in the 
common law. The point I make is that 
both the civil courts and the quasi-judicial 
agencies adapt analogously to the exigencies 
of the modern world. In that process 
neither, I think, lose sight of the funda- 
mentals of due process and justice. I would 
like to quote an apposite excerpt from an 
excellent address given before the Swarth- 
more Club of Philadelphia on February 27, 
1937, by the former dean of Harvard Law 
School, Mr. James M. Landis. He said: 


“But the existence of the administrative 
process in modern life, though it may look 
superficially like a contest between admin- 
istrative law on the one hand and court 
law on the other, does not mean the gather- 
ing of all the varied activities of life under 
its control. Just as equity and law had, 
over a period of years, to work out a 
modus vivendi between them, so the system 
of administrative law will have to fit itself 
in orderly fashion into our existing govern- 
mental system. Today it may indeed suffer 
from growing pains. On the other hand, 
courts may hold an undue fear of this new 
neighbor. But neither can arrogate to itself 
the monopoly of championing our liberties. 
What is demanded is rather a recognition of 
those fields where each pragmatically can 
best bring about the realization of human 
desires. That issue is one of practicality, 
not of doctrine; an issue of efficient and fair 
dispatch of business, not of formalism as 
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to method of procedure. Such an issue 
should be a welcome one in American life, 
testing as it does our native 
fashion instruments sufficient to meet our 
traditional national aims under the condi- 
tions of today. As such, administration 
whether by court or commission, is a chal- 
lenge not only to the scientific fervor of the 
few but to the statemanship of the many.” 

I must that I am at times con- 
fused by the hyphenation which I have been 
using, “quasi-judicial.” Thus I would add 
caveat to Dean Landis’ statement) 
that the commentators have often failed to 
distinguish between two of the more impor- 
tant types of administrative agencies. On 
the one hand are the regulatory agencies 
which fix rates or grant On the 
other hand are the agencies which adjudi- 
cate claims or disputes. 


genius to 


confess 


(as a 


licenses. 


At times a single 
agency performs all of these functions. In 
our analyses of these functions we have in- 


frequently observed the distinctions between 
the adjudicatory functions and those which 
are primarily administrative. We have al- 
lowed the term “«.asi-judicial” to confuse 
rather than clarify the legal problems. It 
is in this context that I view the differences 
between the judicial and the quasi-judicial 
processes as more often apparent than real. 
When I sit in judgment on a claim for 
workmen’s compensation, to be sure I lack 
a black robe, but figuratively and literally 
the justice I dispense does not lack any 
essential element of the judicial process. 


In sum, then, when claimants and insur- 
ance carriers appear before the New York 
Workmen’s Compensation Board they are 
in reality being subjected to an unhyphen- 
ated judicial process with all the safeguards 
that have been the hallmark of our civiliza- 
tion of free men and, I hasten to add, 


women. [The End] 





New York Compulsory 


Automobile Insurance Law 


By ARTHUR F. LAMANDA 


The author is Deputy Superintendent of 
Insurance for the State of New York. 


HME Motor Vehicle Financial Security 
Act, more familiarly known as the New 
York compulsory automobile insurance law, 
came into being in an atmosphere of widely 
differing opinions. For several years argu- 
ment waxed hot and heavy as to the need 
for some form of protection against the un- 
insured motorist. Finally, and at the last 
session of the New York Legislature, A. B. 
3894 passed both houses and was subse- 
quently enacted into law as Chapter 655 of 
the laws of 1956. It resulted in the crea- 
tion of the act which we shall consider. 
Many there were and many there are who 
did not and do not believe that compulsory 
automobile insurance holds the answer to 
the problem of death and injury caused by 
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uninsured motor vehicles. The question of 
compulsory coverage as opposed to other 
suggested solutions designed to cure this 
problem was debated at great length all 
during the 1956 session of our legislature. 
Discussion of the matter was by no means 
local in nature. 


Superintendent Holz offered for consid- 
eration by the lawmakers a proposal which, 
in our judgment, possessed the greatest 
merit. It called for the enactinent of a so- 
called “compulsory indemnification fund” 
which would have closed a serious gap that 
the new law fails to recognize. I am sure 
that you are familiar with the latter. For 
example, there is no protection under the 
law for cases wherein a person may be killed 
or injured by (1) an uninsured New York 
or out-of-state car, (2) a stolen vehicle or 
(3) a hit-and-run driver. Nor is there any 
protection for an injured person in a situa- 
tion where an insurer’s liability under an 


I L J— December, 1956 





owner’s policy of liability insurance has been 
legally disclaimed. 

When the compulsory insurance measure 
reached his desk, Governor Harriman rec- 
ognized its shortcomings. Concededly, the 
bill would provide some benefits to the citi- 
zens of New York. However, it also had 
the grave flaws to which I have referred. 
The governor was, therefore, faced with two 
unpleasant alternatives. He could either sign 
the measure, admittedly an incomplete so- 
lution, into law or veto it, thus depriving 
the people of whatever beneficial value it 
would provide. He chose the former. In 
his memorandum of approval he commented : 

“T approve this bill with regret that the 
innocent victims of the hit-and-run and the 
stolen car, and the Out-of-State automobile 
will be unable to receive the benefits afforded 
This gap in the law will continue 
to demand remedial amendment and I will 
fill the 


to others. 


continue to for legislation to 


press 
void 

It shall not be my purpose to discuss 
either the merits or demerits of the new law. 
It is now on the statute books of New York 
and, therefore, the time for debate has passed. 
It devolves upon all to join hands in an all- 
out effort to make it work as smoothly as 
possible. I will review with you the high- 
lights of the new law and the duties imposed 
by it. 

The Motor Vehicle Financial Security 
Act is not the first compulsory insurance 
law in the State of New York. For many 
years employers have been bound by the 
provisions of the New York Workmen’s 
Compensation Law which requires insur- 
ance protection for employees injured in the 
course of their employment. Then, too, 
owners of public passenger-carrying ve- 
hicles have been required for a considerable 
period of time to provide insurance protec- 
tion in the manner and to the extent pre- 
scribed by Section 17 of the New York 
Vehicle and Traffic Lav. Owners of fran- 
chise buses and certain vehicles used in 
trucking operations within the state are sub- 
ject to certain fixed insurance requirements 
prescribed by the New York Public Service 
Commission. All in the insurance business 
have been living with these forms of com- 
pulsory coverage without apparent difficulty. 
Therefore, the new compulsory automobile 
insurance law should pose no insurmount- 
able problem for them. 


Legislative Intent 


It seems most fitting here to consider 
some of the basic principles upon which the 
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new law is built. Indeed, as the years go 
on, they may well be regarded as its very 
foundation. In the “Declaration of Pur- 
poses” section, the legislature has _ pro- 

two principles which should be 
reassuring to those in the insurance inaustry: 


nounced 


“The legislature finds and declares that 
the public interest can best be served in 
satisfying the insurance requirements of this 
Article by private enterprise operating in a 
competitive market to provide proof of fi- 
nancial security through the methods pre- 
scribed herein.” 


“Nothing in this article shall be construed 
to effect any change in the application of 
Article eight of the insurance law to auto- 
mobile liability insurance rate-making or 
to affect the development of various methods 
of doing or operating an automobile liability 
insurance business.” : 


Many there were who, at the time when 
the idea of compulsory automobile insurance 
was first advanced for consideration in our 
state, perceived in such a proposal the spec- 
tre of the state invading the field of private 
enterprise. Certainly the expressions just 
read should provide comfort to those who 
harbored such fears. 


Methods of Satisfying 
Requirements of New Law 


Let us consider now some of the partic- 
ular features of the new law technically 
scheduled to become effective as of Feb- 


ruary 1, 1957. For practical purposes its 
provisions shall apply to registrations of 
motor vehicles for the years commencing 
on and after January 1, 1957. The law also 
specifically that the provisions in 
respect to the registration of motor vehicles 
and the promulgation of regulations by the 
Commissioner of Motor Vehicles became 
effective as of October 1, 1956. 


states 


There are four means by which the owners 
of motor vehicles may evidence proof of finan- 
cial security as required by the new law: 
(1) owner’s policy of liability insurance, (2) 
financial security bond, (3) financial security 
deposit and (4) qualification as self-insurer. — 


I shall confine the burden of my com- 
ments to the first of these. 


Minimum Standards 


The Superintendent of Insurance was 
called upon to prescribe by regulation mini- 
mum provisions in relation to coverage. By 
further legislative mandate the Superin- 
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tendent was required to consult with all 
insurers licensed to write automobile liabil- 
ity insurance in the State of New York be- 
fore promulgating such a regulation. 


After considerable study in which various 
segments of the industry worked diligently 
with representatives of the Insurance De- 
partment, a set of minimum standards was 
compiled. A public announcement of the 
proposed standards was then made follow- 
ing which they were considered at a public 
hearing. Shortly thereafter the final mini- 
mum provisions were pronounced in the 
form of a regulation of the Insurance De- 
partment (Regulation No. 35) which became 
effective as of July 1, 1956. 


An “owner’s policy of liability insurance” 
is defined in the law to mean a policy ap- 
proved by the Superintendent of Insurance 
as to form and which affords coverage con- 
forming to the minimum provisions pre- 
scribed by him in the manner earlier described. 


Each policy must provide coverage in re- 
spect to each motor vehicle insured there- 
under in limits of at least 10/20/5 against 
bodily injury to or death of any person and 
injury to or destruction of property arising 
out of ownership, maintenance, use or opera- 
tion of the motor vehicle or motor vehicles 
within the State of New York or elsewhere 
in the United States on North America (ex- 
clusive of Alaska) or the Dominion of Cana- 
da. The policy must be broad enough to 
cover care and loss of services. 

The foregoing are minimum standards. Any 
insurer is permitted under the statute to issue 
a more liberal policy. 

The term “operator’s policy of liability 
insurance” is also defined in the act. Stated 
briefly, such a policy is one which is pat- 
terned after the “owner’s policy of liability 
insurance” but which insures the person 
named therein against loss occasioned by 
his use of a car not owned by him. The extent 
to which such policies play a part in the 
operation of the new law will be evident 
from comments which I will make later. 


Please note that an “owner’s policy of 
liability insurance” may not be issued or de- 
livered in New York until a copy of the 
form thereof shall have been on file with the 
Superintendent for at least 30 days, unless 
sooner approved by him. 


In order to comply with the requirements 
of the new act a policy covering a motor 
vehicle registered in New York must be 
issued by an insurer duly authorized to trans- 
act business in the state. 
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It is not necessary that the period cov- 
ered by the policy be coterminous with the 
license period. 


Act's Effect upon Citizens 
of Other States 


Citizens of other states, territories and 
of the Dominion of Canada who would oper- 
ate their cars or cars owned by others on the 
public highways of New York are also sub- 
ject to the provisions of the new act. This 
is not to be interpreted as meaning that the 
law has set up either a real or figurative 
barrier at the portals of the state to bar 
entry to visitors who cannot evidence in- 
surance protection. However, it is a fact 
that citizens of other states would face cer- 
tain penalties (which I shall describe later) 
if they operate or permit their cars to be 
operated upon the public highways of New 
York without proper coverage. The thought- 
ful visitor will avoid such eventuality by 
making inquiry as to our insurance require- 
ments and arrange his coverage accordingly. 


How may such a person comply with the 
law? He may evidence proof of financial 
security by a policy issued by either an au- 
thorized or unauthorized insurer. In the 
latter case the insurer must be authorized 
to transact business in the state of its resi- 
dence and must file with the Commissioner 
of Motor Vehicles a statement (in a form 
to be approved by the commissioner) con- 
senting to service of process and declaring 
its policies shall be deemed to comply with 
the requirements of the law. 


Exceptions 


Some motor vehicles are specifically ex- 
cluded from the application of the new law. 
Basically such vehicles are as follows: 

(1) those owned by the United States 
and any state or political subdivision of any 
state; 


(2) those used for the transportation of 
passengers for hire and which must con- 
form with the specific requirements of other 
statutory provisions; 

(3) interstate carriers holding the neces- 
sary permits or certificates; 

(4) public service and contract carriers; 
and 

(5) certain farm vehicles. 


Penalties 


Let us now conside; the penalties imposed 
by the statute. The basic penalty for fail- 
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ure to maintain proof of financial security 
for a motor vehicle registered in New York 
is revocation of the registration of the ve- 
hicle. The statute provides further in such 
a case that no other motor vehicle shall be 
registered in the name of the owner involved 
until 30 days from the date of revocation. 


If the Commissioner of Motor Vehicles 
finds that the owner of a car registered in 
New York has operated or permitted the 
car to be operated on the public highways 
of this or any other state while proof of finan- 
cial security was not in effect, he is obli- 
gated to revoke the registration of the car 
and also the driver’s license, if any, of the 
owner. A further mandate of the statute 
in this connection is that no other motor 
vehicle may be registered in the name of this 
person nor any driver’s license issued to 
him for a period of one year from the 
revocation date. 


I would also invite your attention to the 
fact that it is a misdemeanor for the owner 
of a car registered in the State of New 
York to drive it or to permit it to be driven 
in this state without complying with the pro- 
visions of the compulsory automobile insur- 
ance law. It is also a misdemeanor for any 
other person to operate in New York State 
a car registered in the state with the knowl- 
edge that its owner has not established 
proof of financial security unless such per- 
son, at the time of operation, has in effect 
an operator’s policy of liability insurance 
(such as was described earlier). Upon con- 
viction for any such offense the owner or 
operator, as the case may be, would be sub- 
ject to a fine of not less than $100 nor more 
than $1,000, or to imprisonment for not 
more than one year, or both. 


A resident of another state who operates 
or permits his car to be operated upon 
the public highways of New York without 
proper coverage as prescribed by the new 
act is subject to the loss for one year of his 
driving privilege in New York. The Com- 
missioner of Motor Vehicles is required 
by the law to transmit a certified copy of 
the record of any conviction under the act 
or of any action taken by him in respect 
to the revocation of a nonresident’s driving 
privilege within New York to the Motor 
Vehicle Commissioner or supervisory of- 
ficial performing a like function in the state 
in which the nonresident resides. 


In the case of a person other than the 
owner who operates a car upon the public 
highways of New York knowing that the 
required insurance coverage is not in effect, 
the Commissioner of Motor Vehicles must 
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revoke the driver’s license of such person, 
or if he is a nonresident, his nonresident 
driving privilege, for one year. 


Duties of Insurers 


Earlier in this paper I described the duties 
imposed upon the Superintendent by the 
new law. Now let us review the tasks 
appointed unto industry. 


We read in the law that no motor vehicle 
may be duly registered for 1957 and subsequent 
years unless the registration application is ac- 
companied by a certiiicate of insurance. 
This certificate is defined to mean any 
evidence issued by or on behalf of an in- 
surance company duly authorized to trans- 
act business in the State of New York 
which recites, in such form as the Com- 
missioner of Motor Vehicles may prescribe 
or approve, that the company has issued 
an owner’s policy of liability insurance on 
the motor vehicle or vehicles described 
therein. The form for such purpose has 
already been prescribed by the Commis- 
sioner and has been designated Form F. S.-1. 


Insurers will be required to prepare these 
certificates for their insureds in order to en- 
able them to evidence proof of financial se- 
curity. Obviously the heavy impact of work 
in this connection will attend the first year 
of operation under the new law. 


It will be sufficient for the purposes of 
the new law in respect to renewals of 
registrations in 1958 and subsequent years 
if the insured signs a statement certifying 
that there is in effect proof of financial 
security. 


Insurers also face another duty under the 
act. This duty relates to terminations and 
cancellations of coverage. Each is obli- 
gated to give the insured at least ten days’ 
notice of cancellation or intention not to 
renew. If this notice would satisfy the re- 
quirements of the law it must include in 
boldface type (not smaller than 12 point) 
a statement that proof of financial security 
must be maintained throughout the reg- 
istration period and that failure to main- 
tain this proof is a misdemeanor. 


When insurance has been terminated 
either by cancellation or failure to renew, 
the insurer is also required to file with the 
Commissioner of Motor Vehicles a notice 
of cancellation or other termination within 
30 days following the effective date of can- 
cellation or other termination. The Com- 
missioner has also prescribed a form for 
this purpose, which has been designated 
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Role of Assigned Risk Plan 


The new law is apt to have a heavy im- 
pact upon the New York automobile assigned 
risk plan. As you probably know, it came 
into being as a result of the enactment of the 
New York financial responsibility act. Its 
purpose was to provide an avenue through 
which required insurance coverage may be 
obtained when the car owner has been un- 
able to purchase this coverage in the regu- 
lar market. All authorized insurers which 
transact the business of motor vehicle lia- 
bility insurance are required to become 
members of the plan. 


Many car owners who up to now have 
been uninsured must obtain required cov- 
erage if they wish to register their vehicles 
for 1957 and subsequent years. Some of 
these will, undoubtedly, prove unattractive 
to the cautious underwriter and thus may in 
due course seek coverage through the plan. 

Perceiving the possible grave consequence 
which unusual demand upon the facilities of 
the plan may present, we in the Insurance 
Department have conferred on a number of 
occasions with representatives of its gov- 
erning committee. These conferences had 
as their purpose the development of a broad- 
ened base of operation, the better to serve 
the public interest under the new law. I 
am pleased to report that we have made 
progress at these meetings. We have re- 
ceived assurances of cooperation in every 
way possible to implement the requirements 
of the new law. 


What Does the Future Hold? 


The portals of a new era in the field of 
automobile insurance are about to open. 
Performance under the Motor Vehicle Fi- 
nancial Security Act will be the center of 
great interest throughout the nation. What- 
ever may have been our own private thinking 
on the subject, compulsory automobile in- 
surance is now here and it devolves upon 
all to join efforts to the end that it may suc- 
cessfully operate. Any laxity of perform- 
ance which places undue burden upon the 
public in obtaining insurance coverage as 
required by the act will, in our opinion, 
invite an almost certain wave of proposed 
amendments that would call upon the state 
to provide a medium through which needed 
insurance protection may be obtained. Surely 
you know what this would mean. 

None of us seeks to have the state invade 
a field which has been reserved to private 
enterprise up to this time. One sure way 
to prevent such an eventuality will be an 
all-out effort by industry to play its part 
in a proper manner. If all will work together 
in harmony, I feel sure that the new law can 
be made to operate in the public interest. 
As with many new legislative enactments, 
we may, perhaps, be confronted by some 
trials at the outset. However, in the tradi- 
tion of American diligence and inventive- 
ness we can employ these trials as a proving 
ground for the development of remedial 
legislation which would make the new law 
a more effective public servant instrument. 


[The End] 








Variable Annuities—Boon or Bane? 
By HARRY N. SCHECHTER 


The author is a member of the law firn 


of Le Vine & Schechter, New York. 


HE DISPUTE over variable annuities— 
concept, need for adoption, econoraic 
and legal problems, methods of operation 
and possible results—has split the life 
insurance ranks and involves the general 
public, business and industry, banking and 
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finance, state and federal regulatory bodies 
and the courts. Many highly capable ex- 
ponents on both sides have presented very 
fine papers and have published addresses 
detailing the varied facets of the topic. The 
writer has, literally, spent many months re- 
viewing and abstracting this material. 


Limitation of time and space permit 
presentation here of only a summary or 
outline of the background, claims and con- 
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tentions of both sides. It is hoped that, 
thereby, the many members of the legal and 
insurance professions, who may not even 
be aware of the impact of the 
topic, will receive at least an elementary 
briefing. Suggested further reading matter 
will be listed at the end of this article. This 
paper will be as objective as possible, not- 
withstanding that my law firm represents 
one of the leading advocates, The Prudential 
Insurance Company of America, in its liti- 
gated matters in the Greater’ New York 
City area. 


possible 


Primary Distinction Between 
Fixed and Variable Annuities 


Annuities, as commonly understood, have 
had a counterpart in types of contracts 
known, perhaps, as early as 2500 B. C. The 
New York Insurance Law, Section 46, in 
stating the kinds of insurance which may 
be issued in the state, gives the statutory 
definition as follows: 


“2. ‘Annuities’, meaning all agreements 
to make periodical payments where the 
making or continuance of all or some of a 
series of such payments, or the amount of 
any such payment, is dependent upon the 
continuance of human life . 


More simply stated, the glossary in the 
1956 Life Insurance Fact Book, published by 
the Institute of Life Insurance, recites: 


“Annuity: a contract that provides an 
income for a specified period of time such 
as a number of years or for life.” 


There is no statutory definition of either 
“fixed” or “variable” income annuities, the 
terms being popularly used as antonyms. 
A comparison, perhaps oversimplified, is 
that both provide for premiums to be paid, 
usually over a long term, and that at a 
future specified attained age of the annui- 
tant the insurer will commence periodical 
payments either for a specified number of 
years or for the lifetime of the annuitant, or 
perhaps to an additional beneficiary, as the 
case may be. The essential difference is 
that under the fixed income annuity the 
periodical payments are stated as an exact 
or guaranteed number of dollars; under the 
other, a number of units of income to be 
paid is fixed and guaranteed but not the 
dollar value of the units. Hence, under 
the variable the number of dollars of each 
periodic payment varies and can either in- 
crease or decrease. The different result is 
achieved by a vital distinction in the invest- 
ment use of the premiums received—in the 
first case, in so-called debt securities such 
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as bonds and mortgages with fixed yields 
and values; in the other case, in so-called 
equities which could be stocks, convertible 
bonds, real estate, etc., but, most likely, in a 
widely diversified list of common stocks 
subject to fluctuation as to both yield 
and price. 

claim 
long- 


costs 


annuities, its 
(premised on statistical studies of 
term trends in stock prices, living 
and dollar purchasing power), would fur- 
nish a measure of protection for annitants 
against loss of purchasing power in periods 
of rising prices. Not attempting any guaran- 
tees of future trends and results, the 
potential benefits are stated by President 
Carrol M. Shanks (Prudential) in Dun’s 
Review and Modern Industry for September, 
1956, as offering “the best chance of meeting 
the problem presented by the impact of cost 
of living changes on long term retirement 
plans.” Stressed is the importance of what 
the dollars will buy rather than the number 
of dollars. This would be accomplished 
through the annuitant’s benefiting from the 
diversified periodic acquisitions of selected 
common stocks, any capital gains thereon 
and possible increases in yields and rein: 
vestment of gains and dividends—all o¢ 
which factors, with the accumulation over 
the years, should enhance the total value 
of the assets and, pro rata, the dollar value 
of the units credited to the annuitant. As 
will be seen, it is proposed to use variable 
income not alone but in combination with 
fixed income in setting up the ordinary 
retirement plan—this being a _ protective 
measure against a drop in equity earnings 
at which time prices should also drop. It 
has been stated that the retired person needs 
his real income purchasing power, even at 
the risk of loss of principal, rather than 
safeguarding the principal but suffering a 
loss of real income. 


Variable supporters 


It may be asked what is so controversial 
about the foregoing concept that it could, 
in a few years, split the leaders and, literally, 
the best brains in the life insurance industry 
into opposite camps and cause a joinder in 
the dispute of the leaders in industry and 
finance, bankers and security dealers, state 
and federal regulatory agencies and the 
courts. The answer lies in vital and broad 
issues created by the adoption and any 
considerable use of the variable annuity. 
Among the issues involved which will be 
treated in this paper are the following: 


(1) Is there real economic need for the 
variable annuity; will it reasonably soive 
a problem; will it create new problems 
which might outweigh benefits? 
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(2) Will the reputation of life insurance 
companies, founded on guaranteed and fixed 
income concepts, be endangered by what 
opponents describe as a speculative stock 
purchase plan with serious dangers of loss 
to purchasers? 


(3) Is enabling legislation required and, 
if so, to what extent? 


(4) Is the variable annuity an investment 
or insurance, and would life insurance com- 
panies become subject to supervision by the 
Securities and Exchange Commission, a 
federal agency, thus endangering benefit of 
long-time supervision by Superintendents 
of Insurance of the individual states? 


(5) If life insurance companies have to 
engage in large purchases of securities to 
support variable annuities, what will happen 
to the stock market? Is there danger of 
insurance companies dominating corpora- 
tions through possible purchase of large 
blocks of stock? 

(6) Should variable annuities be issued 
as regular functions of the life insurance 
companies? Should there be separate or 
subsidiary companies, or should the equity 
assets be maintained in segregated accounts? 


Consideration of the foregoing issues 
must portray the necessary changes in long 
established principles and practice of life 
insurance companies, some of which changes 
can be considered evolutionary and some 
even described as almost revolutionary. 


Economic Factors Involved: 
Is Fixed Annuity Sufficient? 


Upon reaching the retirement age, the 
desire and hope of an annuitant, who has 
long paid for a lifetime annuity, is for an 
amount of income which wil! be sufficient 
during his remaining lifetime to meet rea- 
sonable living costs—not only the minimum 
cost of a bare living, but enough to allow 
L-articipation in any improving living stand- 
ads. Furthermore, he should not be able 
to outlive the income. It is futile and un- 
necessary to try to decide in advance upon 
a specific number of dollars, projecting 
this number into the future for an indefi- 
nite time on the assumption or in the hope 
that it will suffice. Rather, what is sought 
ind required is purchasing power sufficient 
to supply the needs of the individual regard- 
less of the precise number of dollars. A 
dollar being worth only what it can buy, 
we are cognizant of the fact that when 
living costs rise a larger number of dollars 
is needed to cover the costs. For employed 
persons, salaries or wages may be adjusted 


766 


upward so that more dollars will be avail- 
able. The retired person who is living on a 
fixed income, whether from an annuity, 
bonds or savings accounts and who has had 
his living costs increased, may still receive 
the same number of dollars in income, but 
the purchasing power of this fixed income 
has decreased and he will suffer. 


Studies and reports by governmental and 
private bureaus and organizations establish 
what we all realize only too well—namely, 
that current living costs are at a recent new 
high and, seemingly, are headed higher. 
Various polls of businessmen and economists 
show little prospect of lower prices in the 
immediate or near future. On the contrary, 
we have daily announcements of price 
increases, in a broad range, in commodities, 
finished products and the cost of services. 
Since 1939, the dollar has lost nearly half 
its purchasing power—another way of say- 
ing that it now costs twice the number of 
dollars to live. Graphically, an individual 
who in 1939 left a net estate of $100,000 
in high-grade 3 per cent bonds would have 
provided his widow and two children with 
an income of $3,000 per year, which was 
then probably sufficient to meet the family 
needs. Today, the same amount of fixed 
dollar income, that is, $3,000, is “worth” 
only half that amount and is totally insuffi- 
cient in current purchasing power to buy 
the necessities of life. The effect has been 
most severe on that part of our population 
which can least carry the burden. At the 
same time, it is far from reassuring to 
others who realize that while they can 
receive the same number of dollars de- 
posited years ago in savings banks or gov- 
ernment bonds, both of which were and 
still are considered among the “safest” 
investments in the world, they have none- 
theless suffered a severe loss in purchasing 
power. 


The life insurance companies—even those 
opposed to variable annuities—are fully 
cognizant of the implications of inflation 
and its drastic effect. Indeed, they have 
urged the purchase of ever-increasing 
amounts of life insurance, family income 
protection, and other forms, including annui- 
ties, to cover the greater needs of survivors 
in the event of the death of the bread- 
winner or his retirement if he lives. 


As statéd by Ray D. Murphy, chairman 
of the board of The Equitable Life Assur- 
ance Society of the United States and a 
leading opponent of the variable annuity, in 
an address on September 26, 1956, at the 
annual meeting of the National Association 
of Life Underwriters: 
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““ 


Inflation works like a cruel and cynical 
tax that strikes hardest the patriotic and 
thrifty who have accumulated government 
bonds, savings accounts, pensions, life in- 
surance and annuities.” 

In addition to the ravages of inflation 
above referred to, there are universal pre- 
dictions—some almost startling in scope—of 
an increasing improvement in our standard 
of living and of all the new comforts and 
benefits we will enjoy—that is, if we will 
have the means to obtain the increased 
amount of purchasing power and the cor- 
respondingly greater number of dollars 
needed to enjoy the fruits of the predicted 
better life. It will cost more money to buy 
more things, and more people will need 
more money to buy them as the luxuries 
of the few become the accepted standard 
of the many. 


The last factor to be considered at this 
point is increased longevity. In its statistical 
bulletin for June, 1956, the Metropolitan 
Life Insurance Company, a leading op- 
ponent of the variable annuity, reports (1) 
that a 1954 new record high of 69.6 years 
was reached as the average length of life 
of the American people, (2) that one half 
of persons reaching age 65 will survive to 78 
years of age and (3) that the life expectancy 
of males and females at age 65 is now 13.1 
and 15.7 years respectively. Slight future 
increases of these figures are expected. The 
effect of increased longevity is that a person 
who is now planning on retirement in the 
future, whether through an annuity or 
some other personal plan, must be con- 
cerned about providing sufficient purchasing 
power for the longer anticipated period of 
retirement. If provision is made through 
fixed income, the stretched-out payment 
period will yield smaller payments, or it 
will take a larger fund to supply higher 
amounts for the longer period of time. He 
must have adequate income that he cannot 
outlive. 


There is considerable doubt whether the 
old fixed income annuity can give the 
protection today which was expected when 
it was contracted for. There is equal doubt 
if such an annuity, issued currently, can 
be depended upon to cover future living 
costs, 


Present Status 
of Variable Annuity 


It is significant that the variable annuity, 
though new and controversial, is not an un- 


tried experiment. Current interest in vari- 
able annuities dates from approximately 
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1950. The Teachers Insurance and Annuity 
Association (TIAA) had been organized in 
1905 to provide life insurance and retirement 
annuity benefits—fixed income—for faculty, 
personnel, etc., of the colleges and uni- 
versities in this country. Many of the insti- 
tutions of learning which had participated 
in TIAA coverage for their faculties had 
their endowment assets invested in balanced 
funds with varying combinations of debt 
and equity securities. Natural comparisons 
were made of long-term yields and apprecia- 
tion derived from the balanced endowment 
fund and those under the fixed in- 
come annuities of the TIAA. Extensive 
studies led to a report in 1950 by Dr. Wil- 
liam C. Greenough, vice president of the 
TIAA, that, over the period of 70 years 
from 1880 to 1950, income derived from an 
assumed combination of both fixed and 
variable annuities would have satisfied the 
needs for real retirement income and actual 
purchasing power far better than income 
solely from the fixed annuity. Following 
this report, the College Retirement Equities 
Fund (CREF) was organized and licensed 
by the State of New York in 1952 as a 
companion organization to TIAA, permitting 
persons insured under the TIAA fixed an- 
nuity to make pension contributions up to 
an amount equal to the CREF which fur- 
nished variable annuities income benefits, 
thus obtaining a balanced income. Since 
the start of operations by CREF in July, 
1952, approximately 90 per cent of those 
eligible have participated, there being now 
more than 25,000 members :nd funds of 
some $27 million. 


assets 


In 1954 a bill passed both houses of the 
legislature in New York to allow the Vari- 
able Annuity Corporation of America to 
sell individual variable annuity contracts. 
However, this bill was vetoed by Governor 
Dewey after opposition, including that of 
the then-superintendent of insurance and 
the New Ycrk State Association of Life 
Underwriters. In 1955 and 1956 various 
enabling bills have been introduced in the 
States of New York, New Hampshire, 
Maryland, Texas, Massachusetts and New 
Jersey. No legislation has yet been adopted. 
Within recent months, comprehensive hear- 
ings have been held in connection with the 
proposed legislation sponsored by The 
Prudential Insurance Company of America 
in the State of New Jersey, and leaders in 
the insurance and other fields affected by 
the proposed legislation appeared and gave 
testimony. One of the two houses passed 
it with approval of the Banking and Insur- 
ance Department. History was made in 1955 
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when the Variable Annuity Life Insurance 
Company of America (VALIC) was li- 
the District of Columbia. This 
Equity Annuity Life Insurance 
Company was also licensed in the District 
of Columbia. Both are supervised by the 
Superintendent of Insurance of the District 
of Columbia, and contracts are sold only 
through licensed life insurance agents. The 
National Association of Insurance Com- 
missioners, through a subcommittee, has 
testimony and issued a _ report 
which may be described as neutral, and 
which will be referred to later. Recently, 
Arkansas and West Virginia, without new 
legislation, have licensed certain life insurers 
to write variable annuities. 


censed in 
year the 


received 


It should be noted here that many large 
employers are using self-administered or 
trusteed pension plans—some in combina- 
tion with various group insured annities in 
one form or another, using the variable 
annuity principle with common stock assets. 
Included are Bristol-Myers, Warner-Lam- 
bert, Long Island Lighting Company, 
Panagra, Kidder, Peabody & Company, 
Carnegie Institute in the District of Colum- 
bia, Boeing Aeroplane Company, Chem- 
strand, Smith, Barney & Company and 
National Airlines. 


Prospects of Variable Annuity 


The report in 1950 by Dr. Greenough, 
studies by VALIC and other proponents 
show a general rise in the cost of living 


index since the turn of the century. It has 
almost doubled since 1940. There is a long- 
term correlation between the rise and fall 
in the indexes of cost of living and common 
stock prices. Between 1900 and 1950 the 
price level has increased an average of 
2 per cent a year. Although war periods 
saw major inflationary rises, there were 
material changes in peacetime too. Invest- 
ments made regularly over the long term ‘in 
a widely diversified list of common stocks, 
and disregarding the current level of the 
stock market, has given the benefit of dollar 
cost averaging and an industry balance. 
Balancing equal payments into fixed and 
variable annuities, because of their respec- 
tive underlying different assets, has given 
and promises good protection against de- 
clining real income through inflation as 
well as being a hedge against loss of income 
in the event of deflation. The combined 
income would have protected retired per- 
sons against inflation or deflation, increased 
longevity, and would have enabled them 
to share the benefits of the expanding economy 
and improved standards of living. 
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To mention a few of the highlights: 


Since 1900, the combined average annual 
yield from, and appreciation in, common 
stocks has been about 8 per cent. Since 
1935 it has been an average total of 10.58 
per cent, and from 1945 to 1955, an annual 
average total of 14.38 per cent. Against the 
foregoing figures from 1935 to 1955, the 
average annual yield on securities held by 
life insurance companies of the debt type 
has been only 3.31 per cent with no appre- 
ciation. 


A fixed life annuity with premiums paid 
at $1,000 per year from 1920 to 1940 and 
with benefit payments commencing in 1940 
would have yielded the fixed income of 
$2,510 each year since 1940. The same 
amount at the same ages invested in a 
variable annuity would have resulted in 
benefit payments, between 1940 and 1942, 
of $100, $250 and $520 less, respectively, 
than the income from the fixed annuity. 
However, commencing im 1943 the pay- 
ment would have been $2,610 and then 
would increase each year to a figure of 
$6,650 in 1954. 


Arguments Pro and Con 


Many articles and statements have been 
published in opposition to the adoption 
of the variable annuity. Presidents, other 
executive officers, counsel and economists, 
all well qualified, have strongly objected 
to the variable annuity. The general sub- 
stance of the objections is that buyers of 
variable annuities are subject to the same 
risks as anyone purchasing stocks, and the 
risks outweigh benefits which might be de- 
rived under variable annuities in the event 
of inflation. Thus, there might be a loss 
if the level of stock prices during the benefit 
paying period were unfavorable compared 
to the level during the premium paying and 
accumulation period. Payments into the 
fund might not be maintained if stock 
prices drop. It would interfere with the 
adequate and accepted performance of re- 
sponsibility of insurance companies to fur- 
nish protection on the basis of guaranteed 
fixed dollar contracts. Sale of variable 
annuities amounts to “embracing” inflation 
by the life insurance companies, with the 
connotation that inflation is beneficial, in- 
stead of the companies’ fighting inflation. 
The companies and their agents cannot 
conscientiously sell, on the one hand, fixed 
dollar life insurance contracts and, on the 
other, contracts based on the assumption 
that the value of the dollar wil! decrease 
for an indefinite period, plus a further as- 
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sumption that stock prices will rise more 
than the cost of living. Under ordinary 
insurance uses, including the fixed dollar 
annuity, the insurance company assumes 
all risks as to investment falling 
interest rates, rising expenses and improv- 
ing mortality, and if the policies are “par- 
ticipating,’ the returns can be even greater 
than the minimums guaranteed. However, 
under the variable annuities the risks are 
shifted almost entirely to the insured. 


ke sses, 


Basically the opposition questions the 
view that there will be continuing inflation 
or that common stocks are the best hedge 
against inflation. If investments were 
limited to the purchase of blue chip com- 
mon stocks with high prices and low yields, 
this would prevent the exercise of sound 
judgment by the insurance companies. Life 
insurance agents would have to become 
experts in reading statistical stock charts, 
and they would have to worry about market 
trends. Agents and the public both would 
have difficulty in understanding the con- 
cept of the variable annuity. It has been 
suggested that the speculative character 
of the contract should not be hidden be- 
hind the word “annuity,” and that a better 
description would be “speculative income 
contract.” 


One of the recurrent arguments is that 
no reputable life insurance company should 
place itself in a position of possibly receiv- 
ing and trying to answer complaints of 
holders of variable annuities in periods 
when falling stock prices might cause their 
benefit payments to decrease below what 
had been expected, and that this task would 
not be relieved by any warnings or notices 
which might have been given to the insured 
of such possibilities before purchase of the 
variable annuities. Fear is expressed of 
litigation which might be brought by dis- 
satisfied annuitants, and resentment against 
the companies might impair and endanger 
their earned reputation based on guaran- 
teed (no risk to the insured) payments. 


The proponents answer that they do not 
claim the variable annuity is a perfect 
solution without risk, nor that the fixed 
income annuity should be abolished. In- 
stead, appreciation for the value of guaran- 
teed fixed income has been repeatedly 
stated, and tic continued need for that 
type of annuity has been and will continue 
to be stressed. A balanced program, that is, 
to have equal funds or assets in fixed annui- 
ties or securities or trust funds of that type, 
will lessen the risk of adverse investment 
experience if a variable annuity were used 
exclusively. 


Brooklyn Insurance Forum 


In the realm of economic theory, the 
proponents, on studies of leading econo- 
mists, point to a long-range trend toward 
further inflation. There are elements which 
should prevent any serious depressions in 
the foreseeable future; diversification and 
dollar averaging will lessen risks. Agents 
have the capacity and training to be able 
to sell and explain the functions of variable 
annuities, and the public can understand 
fair explanations. It has been said that the 
sale of variable annuities no more embraces 
or sanctions inflation than does the sale of 
fire insurance constitute an admission that 
there should be fires, or the sale of aspirin 
tablets suggests that a headache is desirable. 
The variable annuity is not dependent on 
predictions of more inflation alone, since 
the predicted general expanding economy 
makes common stocks attractive and will 
enable the public to share in the economic 
growth of the country whether the pur- 
chasing value of the dollar is up or down. 


There is no more inconsistency in the 
possible offer to the public of the choice 
of both fixed and variable income annuities 
than in the offer for sale of both so-called 
permanent life insurance and term or tempo- 
rary insurance. Fixed annuities have some 
variable features. if the policies are partici- 
pating, possible dividends will vary. At all 
times the total amount which may be re- 
ceived by the annuitant is variable, being 
dependent on the date of his death. Con- 
versely, under the variable annuity there 
are guaranties as to limitation of expense 
and mortality features, and although dollar 
amounts are not guaranteed, the number of 
units payable is fixed and determinable 
under definite provisions. 


It is urged that (1) regular life insurance 
agents will not “push” the sale of variable 
annuities if its need is not indicated, (2) the 
public will not be forced to buy, (3) the life 
insurance companies are aware of their 
responsibilities and will have competent 
financial advisors who will use discretion 
as to securities purchased and held, (4) the 
primary purpose will be long-term yields 
and appreciation rather than speculative 
profits and (5) defensive-type securities or 
even cash can be maintained when deemed 
advisable. 


To close the argument and counterargu- 
ment, it is admitted that predictions as to 
economic future and results cannot be guar- 
anteed, There is enough indicated merit in 
the variable annuity to allow the public to 
make the choice. Investment tastes and in- 
surance diet need not be and are not identi- 
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cal. Some like others like 
growth, just as some choose term and others 


endowment policies. 


Not to be ignored is the conclusion 
reached at the annual National Conference 
of the Controllers Institute of America, re- 
ported in the New York Times on October 
2, 1956 


income while 


“We shall experience a rising price level 
tor the rest of our lives. The rise may be 


irregular, but it will be unmistakable.” 


Additionally, the public cannot be very 
satished with present annuities as shown by 
hgures in the 1956 Life Insurance Fact Book 
In 1935 there were 710,000 individual annu- 
ties in force in United States life insurance 
companies and, after 17 years, in 1952, there 
was a comparatively slight rise to 1,277,000. 
In 1955 there was a drop to only 1,252,000. 
In 1954, Prudential, second largest in the 
country, sold only 517 individual annuities 
while more than three times that number 
were discontinued in the same period. Other 
companies had similar experiences. 


Lastly, recent news items are significant: 


W orld-Telegram-Sun reported on Septem- 
ber 4, 1956, that Premier Mollet of France 
announced that a new loan will be tied to 
the price of stocks and bonds on the Paris 
3ourse, the idea being to hedge investors 
against inflation. This would give the bond 
owner the benefit of participating as if he 
had an interest in “a portion of all the 
shares and all the bonds quoted on the 
Paris Bourse.” 


W orld-Telegram-Sun reported on Septem- 
ber 19, 1956, that a study by Hugh W. 
Long & Company, Inc., a leading invest- 
ment management firm over the past 85 
years, showed that common stocks increased 
in value 96 per cent of all 20-year periods 
of inflation since 1871. They also increased 
in 81 per cent of all 20-year periods of 
deflation. “When an investment is suffi- 
ciently well selected, diversified and super- 
vised to reflect genera] market trends, the 
long term investor usually experiences in- 
creased stock prices and dividends, regard- 
less of the trend in living costs 5 


Problems Arising from State Laws 


The Armstrong investigation in New York 
in 1906 resulted in a report by the joint 
committee of the senate and assembly con- 
demning investments in stocks by life in- 


surance companies. If the stock interest 
were large, the life insurance company might 
have to assume responsibilities of proprietor- 
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ship; if the interest were small, the invest- 
ments and the insurance companies would 
be at the mercy of the corporate manage- 
ment and majority stockholders, Legislation 
was enacted which barred the purchase of 
common stocks. 


Not until 1951, by Section 81, subdivision 
13, of the New York Insurance Law, did 
New York allow purchase of common 
stocks by life insurance companies. Pur- 
chases, however, were limited to the lesser 
of 3 per cent of the total admitted assets 
of the company or one third of surplus to 
policyholders. There are restrictions as to 
purchase of stock of other insurance com- 
panies or banks which require certain divi- 
dend and earnings records and registration 
on national securities exchanges. Section 90 
of the New York Insurance Law permits 
the Superintendent to refuse issuance or re- 
newal of the license of a foreign insurer if 
he finds its investments “do not comply in 
substance” with the New York investment 
restrictions governing domestic life insurers. 
It is debatable whether “comply in sub- 
stance” requires or permits the Superintend- 
ent to demand literal compliance or to allow 
reasonable variances as to the investments 
of the domestic and foreign life insurers. 
The proper underlying purpose of the legis- 
lation would seem to be protection of New 
York policyholders. Space limitations pre- 
vent discussion of the technical problem of 
whether investments of foreign companies 
supporting variable annuities can be re- 
quired to “comply in substance” with the 
restrictions on domestic companies having 
nothing to do with variable annuities. 


In September and October, this year, 
hearings were held by the New York Joint 
Legislative Committee on Insurance Rates 
and Regulations on proposals by the Ameri- 
can Life Convention and the Life Insurance 
Association of America to broaden and 
make more elastic the pertinent sections of 
the insurance law. It is proposed, among 
other items, to eliminate the prohibition as 
to other bank and insurance stocks and 
allow investment in common stocks up to 
5 per cent of assets of the-life companies 
and eliminate the one third of surplus limit. 
The Insurance Department is consenting in 
part, and Superintendent Holz has recom- 
mended that common stock investments 
should not exceed one half of surplus. 


Other states either permit larger ptr- 
chases of common stocks or, like the Dis- 
trict of Columbia, have no limit at all. It 
may well be that before large amounts of 
common stocks can be purchased to sup- 
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port variable annuities, enabling legislation 
will be New York and other 
states to broaden investment powers. Leg- 
islation may also be needed if it is decided 


required in 


to have funds for the equity securities for 
variable annuities separate from the 
assets of the life insurance companies. 
that latter reason, proposed legislation has 
been introduced in New Jersey by Pruden- 
tial CREF is a special situation being 
limited to specific persons, excluding the 
general public. Actually, there is no reason 
why an insurance company can’t 
variable annuity based on debt securities, 
although there might be no practical ad- 
vantage as to purchasing power protection. 


other 
For 


issue a 


Federal Laws— 
Interstate Commerce—Securities 


In 1868 it was decided by the Supreme 
Court in Paul v. Virginia, 75 U. S. 168, that 
policies of insurance were not articles of 
commerce; hence, the business of insurance 
was not subject to federal regulation as it 
could not be interstate commerce. Control 
and supervision of the insurance business 
was, therefore, vested in and exercised by 
the individual states through insurance or 
similar departments. In 1944, however, the 
Supreme Court in U. S. v. South-Eastern 
Underwriters Association, 5 FirE AND CASU- 
ALTY Cases 194, 322 U. S. 533, reversed the 
earlier doctrine and held that insurance 
could be interstate commerce and, hence, 
subject to federal control. Such control was 
not assumed because the McCarran-Fergu- 
son Act or “Public Law 15” was enacted. 
It provided in substance that Congress, re- 
serving the right to control, would forego 
regulation to the extent that it was regulated 
by the individual states. Needless to say, 
the states have regulated the business of 
insurance and are anxious to continue to do 
so for the protection of their individual citi- 
zens. The insurance companies have lived 
so long and so well under state regulation 
that it would be a complete change of life 
with unknown results if they had to sud- 
denly carry on under federal control. Liti- 
gation is pending now over attempts by the 
Federal Trade Commission to regulate 
advertising, etc., as to accident and health 
policies. This has disturbing overtones for 
the insurance field. 


If the variable annuity is a form of “in- 
surance,” current state regulation is applicable. 
The Securities and Exchange Commission 
is presently putting this question to an acid 
test. On June 19, 1956, the SEC applied to 


the United States District Court for the 


Brooklyn Insurance. Forum 


District of Columbia for an injunction to 
restrain the sale of variable annuities by the 
Variable Annuity Life Insurance Company 
of America (VALIC) of Washington, D. C. 
SEC claims (1) that VALIC is an invest- 
ment company within the meaning of the 
Securities Act of 1933, Securities Exchange 
Act of 1934, and the Investment Company 
Act of 1940; (2) that VALIC should have 
registered as an investment company; (3) 
that the variable annuity is an investment 
contract a certificate of interest in or 
participation in a profit sharing agreement, 
under definition of “security” in the Securi- 
ties Act of 1933, and thus subject to regis- 
tration including items as to 
sales literature, comparisons, 

The SEC also claims VALIC 
engaged in the 
investing, reinvesting and trading in securi- 
under definition of “investment com- 

Investment Company Act of 1940. 


and 


provisions 
disclosure, 
prospectus, etc 
is primarily “business of 
ties,” 
pany,” 

A substantial part of the insurance com- 
pany opposition to the variable annuity is 
based on the fear that it is stirring up placid 
waters and can create a tempest as to both 
possible federal control and claims that 
policies of other special types might be 
classed as securities. The investment dealers 
and mutual funds have joined in making the 
same claims as the SEC and would welcome 
its being successful to stop variable annuities. 


VALIC has answered the suit by denying 
the claims of the SEC. Further, it asserts 
it is in the business of life insurance and 
subject to regulation only by the Superin- 
tendent of Insurance of the District of 
Columbia under the life insurance act of the 
District of Columbia and under Public Law 
15 previously referred to. It further claims 
(1) that its policy reserves are liabilities 
rather than assets, (2) that involved di- 
rectly are fundamental and inseparable mor- 
tality features and guarantees which cannot 
be offered except by an insurance company 
and (3) that the reserves have no separate 
existence and are not capable of investing, 
etc., or issuing securities. Decision of the 
case will be of great importance and will 
probably be the subject of appeals, however 
decided. 


It is mentioned here that insurance poli- 
cies, applications, etc., must be approved as 
to form and content, usually by the various 
Insurance Superintendents before issue. It 
is urged. by the insurance companies that 
such approval is more important and of 
greater value to the public than the mere 
disclosures required by SEC. Involved is 
a test as to whether life insurance agents 
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or licensed securities dealers and salesmen 
will sell the variable annuities. 


Tax Questions 


Involved, too, is the question of tax treat- 
ment of variable annuities compared to 
stocks and mutual funds. The dispute is 
complex and can be mentioned only briefly 
at the risk of oversimplification. Dividends 
to individual owners of stocks and mutual 
fund shares are normally fully taxable after 
allowing dividend credit and exclusion pur- 
suant to the 1954 tax law. Business corpo- 
rations, generally, benefit by an 85 per cent 
dividends-received credit. This is not avail- 
able to life insurance companies. Invest- 
ment or mutual fund companies which 
distribute their regular and capital gains to 
shareholders pay no federal income taxes. 
Under a 1956 amendment if they retain the 
gains and become liable for taxes thereon, 
are entitled to certain 
credits in their individual returns for taxes 
paid by the mutual funds on undistributed 
realized capital gains. 


the shareholders 


Life insurance companies must pay a tax 
on premiums received in all states; this 
covers annuities premiums in a majo<ity of 
the states. A life insurance company is 
taxed at the effective rate of 7.8 per cent 
of investment income, but without the 
benefit of usual deductions allowed to busi- 
corporations generally. The vari- 
able annuity does not offer a tax haven for 
the annuitant. Although he pays no tax 
during the accumulation period, when the 
pay-out begins he will be taxed on the in- 
come credited to him at ordinary rates with- 
out the benefit of capital gains principles 
on any capital appreciation credited. If the 
annuitant dies, the beneficiary or estate will 
be taxed at ordinary rates to the extent that 
the payment exceeds the cost. 


ness 


Is there any advantage to anyone? The 
issue is moot. Does not the answer lie in 
the fact that our taxing fathers won’t long 
let any particular segment benefit materially? 


Stock Problems— 
Effect on Prices—Control 


Objection has been raised (1) that if life 
insurance companies issue variable annuities 
in volume, there may not be enough stock 
available to purchase; (2) that if purchases 
are concentrated in blue chips, prices will 
be forced up, yields will go down, and the 
insurance companies will wind up in control 
of the corporations. What are the actual 
facts? 
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The Joint Committee on the Economic 
Report has estimated that total plant and 
equipment expenditures will average $50 
billion during each of the next ten years 
and will require outside capital of about 
$15 billion a year; if only 25 per cent is 
raised by equities, new stock issues will be 
about $3.8 billion a year. This will create 
a demand for equity capital double that 
between 1946 and 1955. The problem will 
be for industry to get enough equity capital. 
It was stated by Keith Funston, president 
of the New York Stock Exchange, before 
the Sales Executives Club, New York City, 
as reported in the World-Telegram-Sun on 
September 11, 1956, that new stock financing 
will have to be boosted 200 per cent to 
satisfy demands for goods and services. 
He said: 

“Obtaining new plants and equipment on 
a sound basis will call for raising equity 
money amounting to $680,000 every hour of 
every day from now until the end of 1965, 
or a 10 year total of $60 billion.” 


The SEC reported about a year ago that 
there was a total of about $252 billion in 
common stocks outstanding of which life 
insurance companies held $1.1 billion or only 
four tenths of 1. per cent. As of March, 1956, 
ten corporations each had common stock 
market valuations of $2.5 billion or more. 
General Motors alone had a figure (October 
11, 1956) of approximately $13.25 billion. 
Over $650 million could be invested in Gen- 
eral Motors common stock without owning 
as much as 5 per cent of total common. 
Similar data is pertinent to the other “blue 
chips.” Insurance companies won't concen- 
trate on a few stocks, in any event, and 
certainly not only in blue chips. 


Is Variable Annuity an Annuity? 


In addition to contending in detail that 
there is doubt as to continuing inflation and 
that there is no necessary correlation be- 
tween costs of living and stock prices and 
dividends, it is argued also that the variable 
annuity is not actually an annuity. The 
last contention, apart from claiming the 
variable annuity is a security, also urges 
that the concept of annuity in decisions, 
dictionary and custom de‘initions, presup- 
poses payments of specific amounts and that 
the idea of variable payments is repugnant 
to the true concept of annuity. 


In reply, the proponents say (1) that there 
is neither statute nor decision which so 
limits the definition of annuity, (2) that 
cases involving construction of wills and 
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trusts do not control the present dispute 
and (3) that related matters, decisions and 
opinions by actuaries, economists and even 
public officials, establish valid grounds for 
calling a contract a variable annuity which 
specifies on a definite, fixed plan for pay- 
ment in a determinable number of units 
even though the number of dollars is not 
specified. Historical reviews and material 
are really interesting. It is the belief of the 
writer that fair and reasonable construction 
supports the affirmative view. In any event, 
the problem would become academic if 
enabling legislation is adopted. 


Differences Between Mutual Funds 
and Variable Annuities 


Briefly stated, the investor in a mutual 
fund acquires a share in the assets of the 
fund limited to his pro-rata ownership. The 
share can be withdrawn at any time; upon 
death, the share passes to the estate. Lead- 
ing mutual funds have established either 
systematic accumulation or withdrawal plans 
which may, on the surface, resemble insur- 
ance but are not actually like it because the 
mutual funds, as such, are not authorized 
to be in the insurance business or sell in- 
surance. On systematic accumulations, some 
funds have arranged for investors to make 
concurrent purchases of reducing-term in- 
surance from licensed insurance companies 
but not from the funds. Some funds have 
arranged for systematic withdrawals whereby 
the investor deposits a minimum amount 
which is converted into certificates at the 
net asset value and can then be paid out to 
the depositor at stated amounts monthly, 
quarterly, etc. There is no insurance ele- 
ment here at all, and the amount remaining 
in the fund decreases steadily. On full re- 
payment, nothing is left. There is the possi- 
bility of the holder outliving his investment 
or the repayments. 


The variable annuity has the element of 
guaranteed mortality figures so that the 
annuitant cannot outlive the income. A 
beneficiary can be designated, and there is 
some protection against creditors’ claims. 
Certain settlement options for beneficiaries 
may be provided, and some life insurance 
and disability premium waiver may be af- 
forded. On the other hand, unlike mutual 
funds, withdrawals or termination surrenders 
of variable annuities may be forbidden or 
severely restricted to maintain long-term 
principles rather than the “in and out” 
possibilities under mutual funds. Lastly, as 
previously stated, there are (1) tax dif- 
ferences, (2) supervision by different bodies 
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and (3) sales by life insurance agents or 
licensed securities dealers respectively. 


Position of National Association 
of Insurance Commissioners 


“Should the life insurance industry under- 
take the sale of variable annuities and if so, 
what safeguards or restrictions should be 
imposed ?” 


This “jackpot” question was presented to 
the NAIC. A special subcommittee com- 
posed of Messrs. Pryatel, Howell and Holz, 
heads of the Insurance Departments of 
Ohio, New Jersey and New York, respec- 
tively, received testimony in October and 
November, 1955, and issued a report. That 
the topic is controversial is apparent from 
the conclusion reached to “take no action 
either approving or disapproving the sale 
of variable annuities by life insurance com- 
panies at this time.” This “neutral” report 
summarized the arguments pro and con and 
admitted that “recognized leaders in the 
industry are found on either side of the 
question.” 


It was decided (1) that jurisdiction over 
the company, issuance and sale of variable 
annuities should be the province of the state 
Insurance Departments; (2) that standards 
and prior approval be established for con- 
tract and application forms; (3) that annual 
reports be filed; (4) that proper steps should 
prevent discrimination, misrepresentation 
and estimates of prospective benefits; (5) 
that provisions be made to limit expense 
and provide for examination, audit, service 
of process and prevention of borrowing 
money or hypothecation of assets. Sugges- 
tions as to proposed standards for invest- 
ments include (1) a bar against buying 
stock in any insurance company, bank or 
trust company; (2) limits of purchases to 
3 per cent of the total of outstanding com- 
mon stock of any corporation, association 
or trust; (3) eligibility of common stock to 
require prescribed minimum earnings and 
dividends; (4) listing on a national exchange 
and avoiding conflict between officers of the 
insurance company and the one whose stock 
may be bought. 


There will probably be little argument 
over the foregoing recommendations. Much 
more controversial are items whether (1) 
sale of variable annuities should be per- 
mitted by separate limited companies or by 
life insurance companies (a majority of the 
subcommittee approved the former), (2) “a 
balance between fixed dollar income and 
variable annuities should be achieved and 
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maintained,” (3) lump-sum cash surrenders 
should be prohibited and payments spread 
over periods not than three to five 
years in order to prevent variable annuities 
from being used as a means of stock market 
speculation. 


less 


Each of the three controversial items has 
been briefly mentioned in this paper. Proper 
coverage would require a separate paper on 
each topic. CREF, Prudential and VALIC 
each has a different problem and view of 
the three items. Thus, CREF is a separate 
company, a subsidiary of TIAA, and it 
does, in effect, achieve and maintain bal- 
ance since eligibility in CREF is dependent 
on membership in TIAA, Contributions to 
the former (variable) can’t exceed those to 
the latter (fixed). Surrenders are not al- 
lowed. Prudential opposes the separate or 
subsidiary company as being unnecessary 
and impractical. Instead, Prudential would 
establish a segregated account for the assets 
behind the variable annuities, primarily for 
unit valuation purposes. It would seek to 
achieve balance as an underwriting matter 
but admits it could not compel the mainte- 
nance of balance. It would limit surrenders 
to the form of variable annuity benefits of 
not less than 36 months. 


VALIC, according to a prospectus, is “li- 
censed as a life insurance company in the 
District of Columbia and is authorized to 
write variable life annuities on the group 
and pension trust bases, plus individual 
policies combining annuities, life insurance, 
and the waiver of premium benefit.” It has 
no announced requirement to achieve or 
require balance either before or after issue. 
It will permit cash surrender, subject to 
charge, from $25 in the first year to $5 in 
the fifth year with no charge thereafter. 
Payment of cash surrender may be deferred 
by VALIC up to six months from receipt 
of request. Interestingly, its policy has pro- 
visions similar to those found in the usual 
life policy—for example, grace period, rein- 
statement, settlement options, specified death 
benefits for five years, incontestability, etc. 
It also has a statement in large type in red 
ink printed on the policy: “THE ACCUMU- 
LATION AND ANNUITY PAYMENTS 
PROVIDED BY THIS POLICY ARE 
NOT GUARANTEED AS TO FIXED 
DOLLAR AMOUNT.” 


This paper won’t attempt to evaluate the 
differences of approach and procedure of 
CREF, VALIC and Prudential. Each has 
different problems, and it may be a healthy 
sign that each offers different solutions. 
It is not necessary to decide which, if any, 
is superior. 
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Conclusion 


Life insurance is an industry which grew, 
through stages, from the term policy, with 
constantly increasing premiums protecting 
against financial consequences of death, to 
level premium term, whole life, limited pay- 
ment life, endowment, family income, retire- 
ment annuity, educational plans, mortgage 
protection, creditor life, partner, key man, 
group, and ever new and ingenious forms 
devised to protect and benefit the public, 
industry and our country. The American 
Life Convention, as reported in The Weekly 
Underwriter, October 10, 1956, stated that 
by the end of this year the assets of the 
life insurance companies will exceed $95 
billion; life insurance in force will be $400 
billion—twice the amount in 1948 and four 
times that in 1936. The Institute of Life 
Insurance, as reported in The Eastern Under- 
writer, August 24, 1956, announced that in- 
come payments now constitute about 90 
per cent of policy benefits set aside each 
year; aggregate benefits are seven times the 
1920 total, but 40 times the income uses. 


The growth of the life insurance industry 
has not been stopped by differences of opinion 
as to products, practices or procedures. 
Variable annuities are admittedly contro- 
versial and pose many new problems. The 
American public has bought all types of in- 
surance; has familiarity with social security, 
pensions and retirement annuity benefits; 
has bought various types of securities and 
mutual funds from “Aberdeen” to “White- 
hall”; and has the capacity to understand 
and decide for itself whether it wants to 
buy variable annuities. Insurance companies, 
if they so desire, should be given the right 
to sell variable annuities. Supervision and 
control by the proper authorities can pre- 
vent abuses. Life insurance companies can 
be counted upon to maintain the same high 
standards which have fostered their growth 
and earned the approval of the public. 


[The End] 
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N THE TIME available to me, I will 

not attempt to comment on many of 
the aspects of the so-called variable annu- 
ity which Mr. Schechter has discussed. I 
will, however, endeavor to set forth, as 
briefly and concisely as I can, the position 
that Metropolitan Life Insurance Company 
has taken with respect to the sale of vari- 
able annuities by life insurance companies. 


I should make it clear at the outset that 
Metropolitan has no objection whatsoever 
to an individual’s purchasing common stock, 
either directly through a stock exchange or 
indirectly through a mutual fund. The com- 
pany hopes, of course, that the individual 
will first have adequate life insurance for 
the protection of those dependent upon 
him. We simply feel that life insurance 
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companies should not be the vehicle for 
offering to the public a contract which, in 
essence, is a participation in a common 
stock pool. 


Mr. Schechter has outlined the distinction 
between a true- or fixed-dollar annuity and 
the so-called variable annuity. The vital 
difference between the two is that under 
the variable annuity contract the net con- 
siderations received by the company are 
invested in common stock. The issuing 
company makes no commitment as to any 
dollar amount that will be paid to the annu- 
itant. It merely promises that he will re- 
ceive payments, the amount of which will 
vary with the market value of the under- 
lying common stock fund. y 


With this preliminary background, let 
me sketch briefly the aspects of the vari- 
able annuity concept which we, as a life 
insurance company, find very disturbing. 
Our concern, reflecting in part the fiduciary 
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nature of our business, is twofold. First, 
we feel that the sale of variable annuities 
will not be in the best interests of the 
public and, second, that the reputation and 
even the independence of the life insurance 
business will be jeopardized if life insur- 
ance companies should be permitted to sell 
variable annuities. 


Life insurance companies up to the pres- 
ent time have issued only guaranteed con- 
tracts under which the company assumed 
fully the risk involved. Under the variable 
annuity approach, however, the risk, prac- 
tically speaking, is shifted from the insur- 
ance company to the individual. The company 
promises only to pay the annuitant whatever 
his share of the underlying common stock 
pool will produce at any given time. This 
transfer of risk is completely contrary to 
the philosophy of the life insurance business. 


The insurance-buying pubiic has been 
conditioned to expect certainty and safety 
in every contract issued by a life insurance 
company. If variable annuities should be 
issued by life insurance companies, and 
presumably sold by life insurance agents, 
we question whether any substantial pro- 
portion of the public would perceive and 
recognize the fundamental and basic de- 
parture from conventional insurance con- 
tracts that is inherent in the variable annuity. 
Most individuals purchasing variable annu- 
ities from life insurance companies would 
understandably expect to receive a contract 
offering security at least somewhat com- 
parable to that with which life insurance 
has always been identified. Clearly, how- 
ever, the variable annuity contract cannot 
offer this security, being dependent, as it is, 
on the market fluctuations of the common 
stock fund. Unquestionably there will be 
periods of depressed stock prices when the 
annuitant will receive payments less than 
were originally expected. In such instances 
those dependent upon income from vari- 
able annuities are bound to be hurt. 


Over the last half century there have 
been eight instances in which the stock 
market has dropped 40 per cent or more, as 
measured by the Dow-Jones averages. Sig- 
nificantly, during four of these substantial 
drops in stock prices the cost of living 
actually increased. In the four other in- 
stances, while the cost of living decreased, 
it declined only a small fraction of the drop 
in stock prices. Can we reasonably expect 
that those endeavoring to sell variable an- 
nuity contracts will call attention to such 
disastrous possibilities? For instance, an 
illustrative booklet (which has come to our 
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attention) describing variable annuities re- 
ferred only to monthly fluctuations of 1 and 
2 per cent. It is not these minor fluctu- 
ations that we are concerned with, but the 
substantial drops which have occurred and 


which may well occur in the future. 


Turning to the other area of real danger, 
let us look at the variable annuity concept 
from the point of view of the life insurance 
industry itself. The industry has always 
adhered to the philosophy that the interests 
of the public are best served by continued 
state regulation of insurance and that any 
degree of regulation by the federal govern- 
ment would be unfortunate. Aside from 
taxation, the sale of variable annuities by 
life insurance companies offers at least 
two areas for possible federal activity. 


One area of possible interest for the 
federal government may be the question of 
whether the life insurance companies con- 
trol any important part of American indus- 
try. Life insurance companies presently 
hold amounts of common stock that can 
only be described as negligible—well under 
1 per cent of all common stocks in the 
United States. If, however, life insurance 
companies engage in the sale of variable 
annuities, their holdings. of common stock 
must increase substantially. Ownership of 
common stock carries with it a right to 
vote and a voice in the management of the 
corporations whose stock is held. Owner- 
ship of even relatively small blocks of stock 
in widely held corporations carries with it 
an element of control. We feel most 
strongly that life insurance companies should 
not even place themselves in a position 


where they can be charged with such 
control. 


That our concern with respect to possible 


federal interest and intervention in this 
area is not entirely groundless may be illus- 
trated by a short reference to the hearings 
conducted by the Temporary National Eco- 
nomic Committee in 1939-1940, In calling 
for a study of the concentration of economic 
power, the President of the United States 
mentioned “the tremendous investment funds 
controlled by our great insurance com- 
panies.” The life insurance business came 
through the investigation with a clean slate, 
principally on a showing that the life in- 
surance companies owned practically no 
common stocks. The result may well have 
been different if the companies had held 
substantial amounts of common stock. 


A second sphere of federal interest was 
outlined early this past summer when the 
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Securities and Exchange Commission com- 
menced proceedings against the Variable 
Annuity Life Insurance Company of America, 
Inc., located in the District of Columbia. 
The action of the SEC is based on the posi- 
tion that variable annuities are securities 
and that the issuing company must, there- 
fore, comply with the various federal laws 
governing the issuance and sale of securities, 
such as the Investment Company Act of 
1940 and the Securities Act of 1933. If the 
SEC is successful, any life insurance com- 
pany selling variable annuities will come 
under SEC regulation at least as far as the 
variable annuity portion of its business is 
concerned. Whether this regulation could 
be so limited is very questionable. Cer- 
tainly this is clear—a situation will be pro- 
duced which we have previously endeavored 
to avoid. 


The New York and American stock ex- 
changes, mutual funds and various securi- 
ties dealers associations have argued that 
variable annuity contracts offer a tax ad- 
vantage that is not available to holders of 
common stock or shares in a mutual fund. 
Whether or not this conclusion is correct, 
it could well lead to a re-examination by the 
federal government of the tax structure of 


life insurance companies which, at the pres- 
ent time, is already being studied by Congress. 


In closing let me leave this thought with 
you. If the concept and theory behind a 
variable annuity is sound, why can’t the 
same reasoning be advanced as an argument 
for variable life insurance or variable en- 
dowment policies? Yet would anyone seri- 
ously advocate that widows’ benefits should 
be dependent upon stock market fluctua- 
tion? Recently, a small company in Bridge- 
port, Connecticut, was actually preparing 
to issue variable endowment contracts until 
restrained by the Connecticut Insurance 
Department. It would be difficult to con- 
ceive of anything more similar to participa- 
tion in a mutual fund than ownership of a 
variable endowment policy. 


Investment in common stock by those in- 
dividuals prepared to take the risks involved 
plays an important role in the American 
economy. We do not feel that it should be 
commingled, however, with the life insur- 
ance business. The public has confidence in 
the life insurance companies and in their 
contracts. This confidence has been built 
up over many years of wise and prudent 
management, and nothing should be done 
that will jeopardize it. [The End] 





The Responsibilities of the FTC 
Under Public Law 15 


By JAMES P. QUINN 


Mr. Quinn is counsel for the Health 
Insurance Association of America. 


NCE UPON A TIME there was, in 

the annals of the Supreme Court, a 
case which established a precedent for the 
proposition that, within the meaning of that 
clause of the Constitution which reads “Con- 
gress shall have power to regulate 
commerce . . . among the several States,” * 


1 Art. I, Sec. 8. 
28 Wall. 168 (1868). 
® Hooper v. California, 155 U. S. 647 (1895). 
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the business of insurance was not commerce. 
Obviously, therefore, the business could not 
be considered commerce among the several 
states. The year was 1868; the case, Paul 
v. Virginia® ‘The facts involved only fire 
insurance but subsequent cases extended 
the application of the rule laid down to 
marine insurance * and life insurance.* Still 
later the Court decided that the application 
of the rule of stare decisis was in order.* 
Then came the fateful day of June 5, 1944, 

*New York Life Insurance Company v. 
Cravens, 178 U. S. 389 (1900). 


5’ New York Life Insurance Company v. Deer 
Lodge County, 231 U. S. 4% (1913). 
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a date that is now indelibly engraved in 
insurance law history. This was the date on 
which 76 years of precedent were shattered 
with a shot heard round the insurance world, 
a shot whose echoes are still reverberating 
today and which give every promise of being 
heard for some time to come. The case was, 
of course, U. S. v. South-Eastern Underwriters 
Association. 


A plethora of words has been spoken and 
written about this epochal decision. How- 
ever, it may not be amiss here, by way of 
background, to devote a few more words to 
a brief review since it was the action and 
decision in this case which brought into 
sharp focus Congressional consideration of 
the subject of federal regulation of insurance 
and gave rise to the introduction and enact- 
ment of Public Law 15." 


At this stage of the game, 12 years later, 
the facts are not now particularly important. 
It should suffice to say that violations of the 
Sherman Anti-Trust Act were charged and 
that the government appealed from a de- 
murrer sustained by the lower court. As 
the case was reaching the Supreme Court 
calendar, it attracted the attention of mem- 
bers of Congress. Bills were introduced 
simultaneously in the House*® and Senate’ 
which, in simple, concise language, would 
have made the Sherman and Clayton anti- 


*5 Fire and Casualty Cases 194, 322 U. S. 533 
(1944). 

7 79TH CONGRESS—1ST SESSION 

CHAPTER 20—PUBLIC LAW 15 
“TS. 340] 

‘“‘An act to express the intent of the Congress 
with reference to the regulation of the business 
of insurance. 

“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That: 

“The Congress hereby declares that the con- 
tinued regulation and taxation by the several 
States of the business of insurance is in the 
public interest, and that silence on the part of 
the Congress shall not be construed to impose 
any barrier to the regulation or taxation of such 
business by the several States. 

“Sec. 2. (a) The business of insurance, and 
every person engaged therein, shall be subject 
to the laws of the several States which relate 
to the regulation or taxation of such business. 

‘‘(b) No Act of Congress shall be construed 
to invalidate, impair, or supersede any law 
enacted by any State for the purpose of regu- 
lating the business of insurance, or which im- 
poses a fee or tax upon such business, unless 
such Act specifically relates to the business of 
insurance: Provided, That after January 1, 
1948, the Act of July 2, 1890, as amended, 
known as the Sherman Act, and the Act of 
October 15, 1914, as amended, known as the 
Clayton Act, and the Act of September 26, 1914, 
known as the Federal Trade Commission Act, 
as amended, shall be applicable to the business 
of insurance to the extent that such business 
is not regulated by State law. 
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trust laws completely inapplicable to the 
business of insurance. Hearings were held 
and the bills were the subject of Congres- 
sional debate from September, 1943, until 
the four-to-three SEUA decision was handed 
down, and debate continued thereafter as 
Congress concerned itself with the effects 
of the decision. 


The majority opinion of the Court pointed 
out that while in previous cases it had held 
“that the Commerce Clause of the Constitu- 
tion does not deprive the individual states 
of power to regulate and tax specific activi- 
ties of foreign insurance companies which 
sell policies within their territories. . . . 
Not one of all these [previously decided] 
cases, however, has involved an Act of Con- 
gress which required the Court to decide the 
issue of whether the Commerce Clause 
grants to Congress the power to regulate 
insurance transactions stretching across state 
lines. Today, for the first time [said 
the Court] that issue is squarely presented 
and must be decided.” The opinion noted 
that the attention of the Court in the past 
had been “focused on the validity of state 
statutes—the extent to which the Commerce 
Clause automatically deprived states of the 
power to regulate the insurance business.” 


In defense of previous positions the Court 
reasoned that since Congress never had at- 


“Sec. 3. (a) Until January 1, 1948, the Act 
of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 1914, 
as amended, known as the Clayton Act, and the 
Act of September 26, 1914, known as the Fed- 
eral Trade Commission Act, as amended, and 
the Act of June 19, 1936, known as the Robin- 
son-Patman Anti-discrimination Act shall 
not apply to the business of insurance or to 
acts in the conduct thereof. 

‘‘(b) Nothing contained in this Act shall ren- 
der the said Sherman Act inapplicable to any 
agreement to boycott, coerce, or intimidate, or 
act of boycott, coercion, or intimidation. 

“Sec. 4. Nothing contained in this Act shall 
be construed to affect in any manner the appli- 
cation to the business of insurance of the Act 
of July 5, 1935, as amended, known as the 
National Labor Relations Act, or the Act of 
June 25, 1938, as amended, known as the Fair 
Labor Standards Act of 1938, or the Act of 
June 5, 1920, known as the Merchant Marine 
Act, 1920. 

‘Sec. 5. As used in this Act, the term ‘‘State’’ 
includes the several States, Alaska, Hawaii, 
Puerto Rico, and the District of Columbia. 

‘Sec. 6. If any provision of this Act, or the 
application of such provision to any person or 
circumstances, shall be held invalid, the re- 
mainder of the Act, and the application of such 
provision to persons or circumstances other than 
those as to which it is held invalid, shall not 
be affected. 

‘‘Approved March 9, 1945."’ 

8 Walter-Hancock bill, H. R. 3270. 

* Bailey-Van Nuys bill, S. 1362. 





tempted to control the insurance business, 
invalidation of state statutes would have 
resulted in eliminating,’for all practical pur- 
poses, any legal restraint whatsoever on in- 
surance companies conducting an interstate 
business. It was to prevent the develop- 
ment of such a situation that the state laws 
had been upheld. But while the Court ac- 
cepted this line of reasoning to uphold state 
laws, it declared that it would not apply the 
same reasoning “to strike down an Act of 
Congress intended to regulate certain aspects 
of the methods by which interstate insurance 
companies do business.” It thus determined 
that “the power to govern intercourse among 
the states is vested in the Congress, 
available to be exercised for the national 
welfare as Congress shall deem necessary.” 
It added that “No commercial enterprise of 
any kind which conducts its activities across 
state lines has been held to be wholly be- 
yond the regulatory power of Congress 
under the Commerce Clause,”’ and concluded 
“We cannot make an exception for the busi- 
ness of insurance.” 


Having thus disposed of the commerce 
clause issue, the Court then turned to the 
question of the application of the Sherman 
Anti-Trust Act to the business of insurance. 
In examining the contentions of the appellees 
(SEUA), the Court determined that the lan- 
guage of the act itself provided no exception 
for the business of insurance, nor was it 
persuaded that the failure of Congress specifi- 
cally and expressly to include such business 
within the scope of the act provided an 
exception. Finally, turning to the argument 
that state regulation of insurance is premised 
on the theory that competition in the field 
of insurance is seriously detrimental to in- 
surers and insureds alike and that applica- 
tion of the Sherman Act would invalidate 
much of state regulation, the Court declared 
that such considerations were not within its 
province. It stated: “Having power to 
enact the Sherman Act, Congress did so; if 
exceptions are to be written into the Act, 
they must come from Congress, not this 
Court.” 


Thus, at the direct invitation of the Court 
the issue was laid at the door of Congress. 
And what was the response? How did this 
affect the deliberations of Congress? "The 
previously mentioned bills had already been 
introduced and hearings had been held. 
Debate continued. The Congressional Record 
indicates the length and nature of the con- 
siderations. 


*” 90 Congressional Record 6449 (1944). 
1 90 Congressional Record A3120 (1944). 
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One Congressman said: “This bill is an 
attempt on the part of certain defendants in 
an anti-trust prosecution to get absolution 
for their sins. All this talk about con- 
templated threatened federal regulation of 
insurance companies is just a dust storm. 
There is nothing on the horizon whatsoever 
which indicates anybody seeks to have fed- 
eral control or regulation of any type of 
insurance company. All this talk about the 
destruction of states’ rights is simply balder- 
dash.” In the clear light of hindsight it 
can be seen that subsequent recent events 
have not borne out this particular repre- 
sentative’s remarks. 


Another representative said (in counsel 
as good today as it was then): “The best 
way to avoid Federal regulation is to have 
good state regulation which every policy- 
holder and every purchaser of insurance can 
trust, respect and find to be in his interest.” * 
The speakers were opponents of the intro- 
duction in the House and were in the 
minority. The bill passed the House 17 
days after the Court’s decision was handed 
down. The Senate bill, on the other hand, 
while reported favorably by the judiciary 
committee, failed thereafter to come up for 
a vote even though an attempted substitu- 
tion was made late in the year. Other bills 
on the subject during this period met a 
similar fate. 


The substitute bill just mentioned deserves 
closer attention. It was a draft recom- 
mended by the National Association of In- 
surance Commissioners.” It was this bill 
which was reintroduced at the next session 
of Congress in 1945 by Senators McCarran 
and Ferguson and which in somewhat altered 
form became Public Law 15. 


As originally drafted the bill declared a 
moratorium on the application of the Sher- 
man and Clayton acts and provided further 
that “No act of Congress shall super- 
sede any law enacted by any state for the 
purpose of regulating the business of insur- 
ance unless such act specifically so 
provides.” This would have left only the 
Sherman and Clayton acts applicable to in- 
surance after the moratorium period and 
several legislators were not happy with the 
possibility. Amendments were made to both 
House and Senate introductions. There- 
after successive approval by the House and 
by the Senate of slightly different versions 
of the measure sent the bill into a joint 
House-Senate conference committee from 
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which it emerged three days later with a 
new provision that the Sherman, Clayton 
and Federal Trade Commission Acts shall 
after Janaury 1, 1948, “be applicable to the 
business of insurance to the extent such 
business is not regulated by State law.” 
This version passed the House on February 
23, 1945, and the Senate (after debate) gave 
its approval on February 27, after which 
the bill was signed into law on March 9, 
1945. At this time the President declared: 
“After the moratorium period, the anti-trust 
laws and certain related statutes will be 
applicable in full force and effect to the 
extent that the states have not assumed the 
responsibility for the regulation of whatever 
aspect of the insurance business may be 
involved.” 


These are not all the facts in the history 
of the law and no effort is made to present 
all the facts. There may be disagreement 
on the importance of what has been selected, 
but the differences of opinion have come not 
because of disagreement as to the existence 
of any particular part of the record of de- 
velopments preceding the enactment of the 
law but rather as to the meaning of the law 
in the light of those developments. 


The Federal Trade Commission, acting on 
the assumption that under Public Law 15 
it has jurisdiction over the advertising activi- 
ties of insurance carriers writing accident 
and health insurance, has issued complaints 
for alleged false, deceptive and misleading 
advertising against 41 companies. The first 
17 complaints were issued in October, 1954. 
These complaints have brought up squarely 
the issue of whether the Federal Trade Com- 
mission has jurisdiction over insurance where 
such business is regulated by state law or, 
to phrase the issue in the language of the 
act, “to the extent such business is not regu- 
lated by State law.” 


Upon reading (1) the above language 
in the law, (2) the title “AN ACT to Ex- 
press the Intent of Congress with Reference 
to the Business of Insurance” and (3) the 
preamble “That the Congress hereby de- 
clares that the continued regulation and 
taxation by the several States of the busi- 
ness of insurance is in the public interest 
and that silence on the part of Congress 
shall not be construed to impose any barrier 
to the regulation or taxation of such busi- 
ness by the several States,” one might well 
ask what the problem is. Unfortunately, 
the problem is there and it is a serious one, 

% American Bar Association, Section of Insur- 
surance Law, Proceedings (1955), pp. 232 and 
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but we need not rely on our own evaluation 
since there are opinions of experts available. 
It is possible to find support for almost any 
position one might wish to espouse between 
the opposite and conflicting poles of federal 
regulation and state regulation including 
that of concurrent regulation. The conflict- 
ing positions obviously cannot all stand 
when the issue is finally resolved. Let us 
look at some of the views expressed. 


Noel T. Dowling, highly regarded as an 
authority on constitutional law, in addressing 
the Insurance Section of the American Bar 
Association at its annual meeting in Phila- 
delphia last year, stated: * 


“The dominating fact in the legal situa- 
tion is that the business of insurance is sub- 
ject to the power of Congress. . . . A 
second fact hardly less significant than the 
first, is that the power vested in Congress is 
all but absolute. But while the busi- 
ness is within the power of Congress it is 
actually under control by the states. This 
is true, be it remembered, not because the 
Constitution so provides, but because Con- 
gress so wills. And that brings us to the 
familiar Public Law 15. Whatever the 
theory, Public Law 15 swept the commerce 
clause out as an impediment to state laws 
on insurance. For the legal effect of con- 
gressional consent, as I see it, is to remove 
that clause as the basis of an objection to 
state action. In summary, this can be 
said about the legal situation in which in- 
surance stands today. The Supreme Court, 
by the decision in South-Eastern, handed 
the business over from the states to Con- 
gress to control; Congress by enactment of 
Public Law 15, forthwith handed it back to 
the states; Congress is free to take over the 
job or divide it up with the states; the courts 
are not likely to interfere on Constitutional 
grounds with anything Congress deems ap- 
propriate for the regulation of the business, 
whether on its own or by permission to the 
states.” 


These remarks, concerning federal authority 
and control generally under Public Law 15, 
are, of course, equally in point when applied 
to the authority of the Federal Trade Com- 
mission under that enactment. 


Somewhat similar views specifically ad- 
dressed to the issue at hand can be found in 
“A Report of a Special Committee to Ex- 
plore the Jurisdiction of the Federal Trade 
Commission” made to the Liaison Commit- 
tee of the National Association of Insurance 





Commissioners in May, 1955," which reached 


the following conclusions: 


“Regulation by the states by state law of 
misleading and deceptive advertising cr un- 
fair methods of competition and unfair acts 
and practices, whether exercised by an order 
to cease and desist or enforced by the revo- 
cation or suspension of license or other 
means of enforcement will preserve the 
jurisdiction of the states and exclude juris- 
diction by the Federal Trade ommission. 


“Tn enacting the proviso clause of Section 
2(b) of Public Law 15, the Congress in- 
tended that if the states enacted legislation 
in a given field which would be subject to 
the Federal Trade Commission Act in the 
absence of such legislation, then and in such 
event, the state law would occupy the field 
to the exclusion of the Federal statute. It 
was never intended that there should be 
concurrent jurisdiction between the Federal 


Trade Commission and the several states. 


“While the matter may not be free from 
doubt and this committee recognizes that 
able students of the law may differ, we take 
the position that the states have the authority 
to regulate the business of their domestic 
insurers, even though such regulation may 
extend beyond the borders of the state of 
domicile. We believe that there is a sub- 
stantial amount of legal authority indicating 
that the regulation of domestic insurers may 
extend to activities carried on by such in- 
surers outside of their state of domicile, 
particularly over the activities of domestic 
insurers initiated within the state of domicile 
but completed outside that state and for the 
purpose of protecting policyholders no matter 
where they reside.” 


At the Dallas meeting of the American 
Bar Association held in August of this year, 
Thomas R. Pansing, Director of Insurance 
for the State of Nebraska and one of the 
more active and well-informed men on the 
subject, declared: 


“Ever since that enactment [Public Law 
15] those experts on constitutional ‘aw and 
insurance law who have briefed the matter 
have been of the almost universal opinion 
that these words [referring to the statute] 
meant that whenever a state chose to regu- 
late the insurance activities covered by the 
Federal Trade Commission Act, it then fol- 


%* NAIC, Proceedings (1955), pp. 329 and fol- 
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lowed that the Act was no longer applicable 
as to those activities of that date; and 
further, that when all states had undertaken 
such regulation then the Act was completely 
inapplicable as to all states and to all insur- 
ance activities regulated by the states.” ™ 

Another Insurance Commissioner, Donald 
Knowlton of New Hampshire, long active 
in affairs of the NAIC and of accident and 
health insurance in particular, said: 


“T cannot for the life of me think of any 
other words which would make it clearer 
that Congress intended to oust the Federal 
Trade Commission of any jurisdiction over 
matters which the states have the power to 
regulate than those used in the Act. Cer- 
tainly at the time the McCarran Act was 
passed no one had any doubt about its 
intent.” * 


These men are not casual observers on 
the scene but, on the contrary, have watched 
with keen interest and have taken part in 
developments in this area since the enact- 
ment of Public Law 15. It seems fairly 
certain that they could find agreement in ithe 
view that where a state has exercised its 
regulatory authority in this area the Federal 
Trade Commission thereby loses jurisdiction 
and authority to act. 


Where do we look to &nd support for the 
view that the commission has not lost its 
jurisdiction? Well, we need not look far. 
Not wholly unexpectedly, this is the view 
of the commission itself, although at the last 
counting of heads it was not by unanimous 
agreement. In the matter of the American 
Hospital and Life Insurance Company case," 
the first of the aforementioned 41 FTC com- 
plaints to come before the commission on 
the jurisdictional question, the commission 
by a three-to-two vote decided that, notwith- 
standing the McCarran Act, it did have 
jurisdiction. In so holding the majority 
opinion declared: “It appears that the Mc- 
Carran-Ferguson Act was designed to per- 
mit the States to regulate, in the traditional 
manner, the business of insurance.” After 
quoting the pertinent portion of Section 
2(b) relating to the applicability of the FTC 
act to insurance “to the extent that such 
business is not regulated by State law,” the 
opinion continued: “Even without such a 
proviso the Federal Trade Commission Act 
would have been applicable to those aspects 
of the business of insurance which are ex- 
clusively in interstate commerce, for that 


46 “‘State and Federal Regulation of Insur- 
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area was never reached by State law. They 
could not, therefore, be ‘regulated by State 


,” 


law’. 


While conceding that the federal govern- 
ment ought not to encumber the states in 
wielding the maximum of their sovereign 
powers over the business of insurance and 
while recognizing that this was the essential 
aim of the McCarran-Ferguson act, the 
majority view nonetheless declared: “But, 
in the absence of a far stronger and more 
positive commandment than that statute lays 
down, we can not be persuaded that, as to 
the business of insurance, the Federal au- 
thority has been ousted from the interstate 
regulatory sphere.” 


A vigorous dissent was registered by Chair- 
man Gwynne and Commissioner Mason. It 
is worth noting that Chairman Gwynne was 
a member of Congress and one of the House 
conferees during the final days of drafting 
the very, language of the bill here in issue. 


Thus the issue stands. The American 
Hospital case is presently on appeal to the 
United States Court of Appeals for the Fifth 
Circuit. Another of the 41 complaints, the 
National Casualty Company case,” has reached 
the court in the Sixth Circuit. 


Pending a decision by the Supreme Court, 
where can an individual company stand on 
this fight and what problems does it have? 
In December, 1955, the National Association 
of Insurance Commissioners, with the assist- 
ance and support of the accident and health 
insurance industry, adopted a set of rules 
governing the advertising of accident and 
health insurance which has been promulgated 
thus far by 23 states. The FTC, on its own 
motion, held a trade practice conference re- 
sulting, on June 15 of this year, in a similar 
set of rules. Copies of these were sent to 
companies with a card to be returned sig- 
nifying compliance therewith. That sounds 
easy and simple, but is it? 


It has become difficult if not impossible 
to assess any company’s position with re- 
gard to possible subsequent issuance of FTC 
complaints, much less establish a definite 
company policy with regard to advertising. 
More than one direct mail insurer writing 
accident and health insurance has had the 
unhappy experience of realigning its ad- 
vertising in compliance with a set of FTC 
rules applicable to mail order insurance, 
promulgated in February of 1950, after the 
same kind of trade practice conference which 
was held this year by the FTC, only to be 


1% — FTC —, Dkt. No. 6311. 
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served at a later date with an FTC com- 
plaint alleging false and misleading adver- 
tising. Others among the 41 companies 
named have decried the completely high- 
handed manner in which the commission 
has gone about its business. Offers of co- 
operation and a willingness to discuss the 
advertising material in question have been 
met with abrupt service of complaints with- 
out notice. 


In the light of these events, what assur- 
ances does any company have that it will 
be treated fairly by the Federal Trade Com- 
mission’ If experience in the past is any 
criterion, assurances are few indeed. From 
this same platform last year, John McAlevey, 
then counsel to the Bureau of Accident and 
Health Underwriters, said: “We should not 
turn our destinies over to people in Wash- 
ington who will promise ‘to make the trains 
run on time’ without disclosing the price”— 
and without, I would add, pointing to the 
small print in the timetable which reads 
“Subject to change without notice.” 


The present administration in Washington 
is exhorting the industry to extend and ex- 
pand voluntary coverage to more and more 
persons and the FTC is seeking to curtail 
the only medium by which such expansion 
can be accomplished. 


As the late dean of Fordham Law School, 
John F, X. Finn, aptly put it in addressing 
the Insurance Section of the American Bar 
Association last August: “The Federal Trade 
Commission decided that it could pry 
between the lines of the McCarran-Ferguson 
Act and establish in The Federal Govern- 
ment a control over insurance that I daresay 
in the light of the statute as written the 
common man cannot understand and the 
common lawyer cannot justify.” ” 


In retrospect perhaps my remarks might 
have been entitled “What Are the Responsi- 
bilities’ of the Federal Trade Commission 
under Public Law 15,” but it would then 
have been reasonable to expect an answer 


and I must confess I do not have one. The 
answer will have to be given by our highest 
Court. What have been presented are some 
of the current opinions. However, as you 
have observed, these opinions, while those of 
persons intimately connected with the issues, 
differ greatly. It was Dean Finn’s recom- 
mendation that “when sovereignty over- 
reaches,” and that was how he characterized 
this action by the FTC, “the recourse of the 
industry and the bar generally should be 
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Commissioners in May, 1955," which reached 
the following conclusions: 


“Regulation by the states by state law of 
misleading and deceptive advertisiny or un- 
fair methods of competition and unfair acts 
and practices, whether exercised by an order 
to cease and desist or enforced by the revo- 
cation or suspension of license or other 
means of enforcement will preserve the 
jurisdiction of the states and exclude juris- 
diction by the Federal Trade Commission. 


“In enacting the proviso clause of Section 
2(b) of Public Law 15, the Congress in- 
tended that if the states enacted legislation 
in a given field which would be subject to 
the Federal Trade Commission Act in the 
absence of such legislation, then and in such 
event, the state law would occupy the field 
to the exclusion of the Federal statute. It 
was never intended that there should be 
concurrent jurisdiction between the Federal 
Trade Commission and the several states. 


“While the matter may not be free from 
doubt and this committee recognizes that 
able students of the law may differ, we take 
the position that the states have the authority 
to regulate the business of their ‘lomestic 
insurers, even though such regulation may 


extend beyond the borders of the state of 


domicile. We believe that there is a sub- 
stantial amount of legal authority indicating 
that the regulation of domestic insurers may 
extend to activities carried on by such in- 
surers outside of their state of domicile, 
particularly over the activities of domestic 
insurers initiated within the state of domicile 
but completed outside that state and for the 
purpose of protecting policyholders no matter 
where they reside.” 


At the Dallas meeting of the American 
Bar Association held in August of this year, 
Thomas R. Pansing, Director of [nsurance 
for the State of Nebraska and one of the 
more active 3nd well-informed men on the 
subject, declared: 


“Ever since that enactment [Public Law 
15] those experts on constitutional law and 
insurance law who have briefed the matter 
have been of the almost universal opinion 
that these words [referring to the statute] 
meant that whenever a state chose to regu- 
late the insurance activities covered by the 
Federal Trade Commission Act, it, then fol- 
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lowed that the Act was no longer applicable 
as to those activities of that date; and 
further, that when all states had undertaken 
such regulation then the Act was completely 
inapplicable as to all states and to all insur- 
ance activities regulated by the states.” ” 

Another Insurance Commissioner, Donald 
Knowlton of New Hampshire, long active 
in affairs of the NAIC and of accident and 
health insurance in particular, said: 


“T cannot for the life of me think of any 
other words which would make it clearer 
that Congress intended to oust the Federal 
Trade Commission of any jurisdiction over 
matters which the states have the power to 
regulate than those used in the Act. Cer- 
vainly at the time the McCarran Act was 
passed no one had any doubt about its 
intent.” * 

These men are not casual observers on 
the scene but, on the contrary, have watched 
with keen interest and have taken part in 
developments in this area since the enact- 
ment of Public Law 15. It seems fairly 
certain that they could find agreement in the 
view that where a state has exercised its 
regulatory authority in this area the Federal 
Trade Commission thereby loses jurisdiction 
and authority to act. 


Where do we look to find support for the 
view that the commission has not lost its 
jurisdiction? Well, we need not look far. 
Not wholly unexpectedly, this is the view 
of the commission itself, although at the last 
counting of heads it was not by unanimous 
agreement. In the matter of the American 
Hospital and Life Insurance Company case," 
the first of the aforementioned 41 FTC com- 
plaints to come before the commission on 
the jurisdictional question, the commission 
by a three-to-two vote decided that, notwith- 
standing the McCarran Act, it did have 
jurisdiction. In so holding the majority 
opinion declared: “It appears that the Mc- 
Carran-Ferguson Act was designed to per- 
mit the States to regulate, im the traditional 
manner, the business of insurance.” After 
quoting the pertinent portion of Section 
2(b) relating to the applicability of the FTC 
act to insurance “to the extent that such 
business is not regulated by State law,” the 
opinion continued: “Even without such a 
proviso the Federal Trade Commission Act 
would have been applicable to those aspects 
of the business of insurance which are ex- 
clusively in interstate commerce, for that 
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area was never reached by State law. They 
could not, therefore, be ‘regulated by State 


,” 


law’. 


While conceding that the federal govern- 
ment ought not to encumber the states in 
wielding the maximum of their sovereign 
powers over the business of insurance and 
while recognizing that this was the essential 
aim of the McCarran-Ferguson act, the 
majority view nonetheless declared: “But, 
in the absence of a far stronger and more 
positive commandment than that statute lays 
down, we can not be persuaded that, as to 
the business of insurance, the Federal au- 
thority has been ousted from the interstate 
regulatory sphere.” 


A vigorous dissent was registered by Chair- 
man Gwynne and Commissioner Mason. It 
is worth noting that Chairman Gwynne was 
a member of Congress and one of the House 
conferees during the final days of drafting 
the very, language of the bill here in issue. 


Thus the issue stands. The American 
Hospital case is presently on appeal to the 
United States Court of Appeals for the Fifth 
Circuit. Another of the 41 complaints, the 
National Casualty Company case,” has reached 
the court in the Sixth Circuit. 


Pending a decision by the Supreme Court, 
where can an individual company stand on 
this fight and what problems does it have? 
In December, 1955, the National Association 
of Insurance Commissioners, with the assist- 
ance and support of the accident and health 
insurance industry, adopted a set of rules 
governing the advertising of accident and 
health insurance which has been promulgated 
thus far by 23 states. The FTC, on its own 
motion, held a trade practice conference re- 
sulting, on June 15 of this year, in a similar 
set of rules. Copies of these were sent to 
companies with a card to be returned sig- 
nifying compliance therewith. That sounds 
easy and simple, but is it? 


It has become difficult if not impossible 
to assess any company’s position with re- 
gard to possible subsequent issuance of FTC 
complaints,’ much less establish a definite 
company policy with regard to advertising. 
More than one direct mail insurer writing 
accident and health insurance has had the 
unhappy experience of realigning its ad- 
vertising in compliance with a set of FTC 
rules applicable to mail order insurance, 
promulgated in February of 1950, after the 
same kind of trade practice conference which 
was held this year by the FTC, only to be 
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served at a later date with an FTC com- 
plaint alleging false and misleading adver- 
tising. Others among the 41 companies 
named have decried the completely high- 
handed manner in which the commission 
has gone about its business. Offers of co- 
operation and a willingness to discuss the 
advertising material in question have been 
met with abrupt service of complaints with- 
out notice. 


In the light of these events, what assur- 
ances does any company have that it will 
be treated fairly by the Federal Trade Com- 
mission’ If experience in the past is any 
criterion, assurances are few indeed. From 
this same platform last year, John McAlevey, 
then counsel to the Bureau of Accident and 
Health Underwriters, said: “We should not 
turn our destinies over to people in Wash- 
ington who will promise ‘to make the trains 
run on time’ without disclosing the price”— 
and without, I would add, pointing to the 
small print in the timetable which reads 
“Subject to change without notice.” 


The present administration in Washington 
is exhorting the industry to extend and ex- 
pand voluntary coverage to more and more 
persons and the FTC is seeking to curtail 
the only medium by which such expansion 
can be accomplished. 


As the late dean of Fordham Law School, 
John F. X. Finn, aptly put it in addressing 
the Insurance Section of the American Bar 
Association last August: “The Federal Trade 
Commission decided that it could pry 
between the lines of the McCarran-Ferguson 
Act and establish in The Federal Govern- 
ment a control over insurance that I daresay 
in the light of the statute as written the 
common man cannot understand and the 
common lawyer cannot justify.” ” 


In retrospect perhaps my remarks might 
have been entitled “What Are the Responsi- 
bilities: of the Federal Trade Commission 


under Public Law 15,” but it would then 
have been reasonable to expect an answer 
and I must confess I do not have one. The 
answer will have to be given by our highest 
Court. What have been presented are some 
of the current opinions. However, as you 
have observed, these opinions, while those of 
persons intimately connected with the issues, 
differ greatly. It was Dean Finn’s recom- 
mendation that “when sovereignty over- 
reaches,” and that was how he characterized 
this action by the FTC, “the recourse of the 
industry and the bar generally should be 


% American Bar Association, Section of Insur- 
ance Law, Proceedings (1956). 


783 





back to the people and to their representa- 
tives in the legislature.” With this I would 
agree, but not as the next step. 

If, as many experts believe, the Supreme 
Court will strike down the FTC’s bold play 
for self-aggrandizement, then the issue will 
be resolved without the necessity of resort- 
ing to legislation. However, should a court 
decision determine that the McCarran Act 
is not sufficiently clear, then let us make 


haste to assure that Congress does spell out 
with no uncertainty what it meant when it 
said in Public Law 15 that “The continued 
regulation and taxation by the several States 
of the business of insurance is in the public 
interest.” This time let us make sure that 
this is spelled out in language and detail 
simple enough to be understood even by the 
Federal Trade Commission, [The End] 
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LITTLE LESS than a year ago the 
- writer prepared a paper on the neces- 
sity for the use and the legal procedure 
employed in the operation of the in rem 
statute in the City of New York.’ In that 
article (1) the history of taxation, generally, 
was reviewed, (2) the various methods 
employed over the years in the several states 
for the collection of taxes after levy were 
outlined, which ran the gamut from im- 
prisonment of the delinquent taxpayer’ to 
the forfeiture of his property,’ and (3) sev- 
eral important cases were analyzed and 
correlated. 


At that time I observed that no body, 
other than the legislature, has the power 
to impose a tax or direct the means of 
collecting it.‘ The legislature, in its sole 
discretion, may prescribe the method of 
enforcing the collection of such taxes.’ 


Until 1948 the New York City collector 
(under direction of the city treasurer and 
pursuant to the charter provisions now 
embraced in Section 415(1)—23.0 of the 
Administrative Code of the City of New 


1 Richard V. Blake, “In Rem Tax Actions in 
the City of New York,’’ 22 Brooklyn Law Re- 
view 27 (December, 1955). 

2 Massachusetts General Laws, Ch. 60, Sec. 29; 
Matter of Nichols, 54 N. Y. 62 (1873). 

* Laws of Virginia, 1790; 3 Cooley on Taxa- 
tion, Sec. 1350. 
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York), after a tax or assessment remained 
unpaid for a period of three years or a 
water rent for « period of four years, ad- 
vertised the liens for sale, including all 
items up to the date named in the adver- 
tisement. This advertisement warned the 
owner to redeem said liens, with interest 
and penalties and charges, at the time and 
place set forth in the notice. If he defaulted, 
then the lien was sold to the highest bidder 
for the full amount and for the lowest rate 
of interest, not exceeding 12 per cent. If 
there were no bidders, the city purchased 
the lien and at a later date, upon proper 
notice, sold the lien to the highest bidder, 
regardless of the amount of the lien. If 
the lien was not paid under its terms 
(namely, three years from the date of the 
sale, and after 30 days default in interest 
or after six months default in taxes, assess- 
ments or water rates accruing subsequent 
to the date mentioned in the advertisement) 
the city or purchaser could maintain an 
action in the supreme court to foreclose 
the lien. The same procedure used in fore- 
closing a mortgage was used in foreclosing 
such a tax lien. 


It is obvious then that up to the very 
moment of sale an owner could redeem his 


‘Shepard v. Wood, 13 How, Or. 47 (N. Y., 
1856). 

5 Leigh v. Green, 193 U. S. 79, 87 S. Ct. 390, 
398 (1904); Gautier v, Ditmar, 204 N, Y. 20, 26, 
97 N. E. 464, 470 (1912). 
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property by holding the owner of the lien 
harmless. Also, he had due notice of the 
action by service of process on him pursuant 
to the provisions of the civil practice act. 


On July 1, 1948, Chapter 411 of the New 
York Laws of 1948 became effective. This 
act added “Title D,” entitled “Foreclosure 
Action In Rem,”’* to the Administrative 
Code of the City of New York. It did not 
repeal the former method of collecting 
taxes, nor is it a substitute for same. How- 
ever, it is an alternate means of collecting 
delinquent taxes. 


Under the alternate formula a delinquent 
owner’s land is forfeited unless either the 
taxes are paid within seven weeks or an 
answer is interposed within 20 days from 
the date of the posting of a list of delin- 
quent taxes on parcels of real estate, to- 
gether with the names of the owners of 
same, as taken from the city treasurer’s 
roll. There is no public sale nor is there any 
personal service of a summons or other notice 
except the posting of the delinquent list afore- 
said and the mailing of a notice to the property 
owner as his name and address appears in the 
treasurer's office. 


A notice to a taxpayer addressed to the 
wrong address, although the correct address 
was in the possession of the proper city 
officials, was held not to be defective." Nor 
was there any opportunity provided in the 
original law for the owner to redeem his 
property. It was apparent from the outset 
that the question of notice was of para- 
mount importance in the consideration of 
the constitutional question of “due process 
of law.” Likewise it was equally clear that 
gross injustices would arise because of the 
failure to provide for a redemption period. 


In course, then, many cases of extreme 
hardship arose. These cases were discussed 
at length, as were the most important de- 
cisions on the im rem type action, in the 
article appearing in the Brooklyn Law 
Review. 


Since this method of foreclosure was used 
in the various towns, villages and counties 
of the state long before the City of New 
York adopted it, of necessity the cases are 
based on the state statute rather than the 
city administrative code. However, since 
the city code provision was taken entirely 
from the state law, all facts and decisions 
will follow the same pattern. 


* Sec. D 17-20, subdiv. D. 

* City of New York v. Stolpensky, 134 New 
York -Law Journal 10, rev'd App. Div., reargued; 
New York Law Journal, January 26, 1956, p. 1, 
trial court aff'd. 
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In the article herein referred to it was 
pointed out that no law has yet been con- 
ceived which will embrace all matters under 
any and all contingencies. Thus, under our 
system of legislation, a law’ is passed and 
later altered, amended or repealed in whole 
or in part, as times, events and conditions 
dictate. It was also shown that some of the 
cases cited were either in process of appeal 
or would be appealed. All this has tran- 
spired so that the present article, rather 
than being a new or additional one, is in 
reality a supplement to the other—a bring- 
ing of the same to date with its new con- 
cept of the law, and a more humanitarian 
alteration of the statute. 


Case Involving Incompetent 


The most case is Town of 
Somers v. Covey’ It was appealed to the 
United States Supreme Court from the 
New York Court of Appeals and was heard 
at the October, 1955 term thereof. It was 
decided on May 7, 1956. The judgment of 
the New York Court of Appeals was re- 
versed and the cause remanded for pro- 
ceedings not inconsistent with the opinion 
of the Court.’ 


important 


The opinion of the Court was delivered 
by Chief Justice Warren. He reviewed the 
provisions of Section 165 and following of 
the Tax Law of the State of New York 
in detail. 


The facts briefly are: On May 8, 1952, 
the Town of Somers instituted a foreclosure 
action im rem of many parcels of land, one 
of which was owned by Nora Brainard, 
an incompetent. All provisions of the law 
were followed, and no answer having been 
filed by the incompetent, judgment of fore- 
closure was entered on September 8, 1952. 
On October 24, 1952, a deed of her property 
was delivered to the town. Five days later, 
on October 29, 1952, Nora Brainard was 
certified by the county court as a person of 
unsound mind. One week later, on Novem- 
ber 6, 1952, she was committed to Harlem 
Valley State Hospital for the Insane. There- 
after, on February 13, 1953, Edwin B. Covey 
filed a bond and was appointed and quali- 
fied as her committee. 


Prior to September 22, 1952, the town 
offered the property for sale at a minimum 
bid of $6,500. All interest charges, penal- 
ties, costs, etc., on the property to Septem- 


§ 283 App. Div. 883; 129 N. Y. S. (2d) 537, 308 
N. Y. 798, 125 N. E. (2d) 862 (1955). Now 
being reargued in court of appeals on remand 
from United States Supreme Court. 


* 100 U. S. 570. 
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ber 22, 1953, aggregated $480. On that date, 
Covey’s attorney appeared before the town 
board and offered to repay the amount due 
on the property in consideration of its 
return to the incompetent’s estate. This 
offer was refused. 


Covey then filed a motion in the county 
court of Westchester where the judgment 
was entered for an order to show cause 
why the default should not be reopened, 
the judgment vacated and the deed set 
aside and permission granted to answer or 
appear or otherwise move with respect to 
the notice of foreclosure. He alleged in a 
supporting affidavit that although Nora 
Brainard’s incompetency was known to the 
town officials, no guardian was appointed 
until after the foreclosure. He contended, 
although notice complied with the statute, 
that the notice was inadequate in the case 
of an incompetent and hence the statute 
was repugnant to the Fourteenth Amend- 
ment of the Constitution of the United 
States. The trial court denied the motion, 
holding that she was not deprived of her 
constitutional rights and that the statute 
was valid. The Appellate Division of the 
Supreme Court affirmed (one judge dis- 
senting) on the ground that the rights of 
the parties are fixed after the expiration 
of the seven weeks and the 20 days pro- 
vided for redemption and answer, respec- 
tively, in Section 165-a of the tax law.” 
The New York Court of Appeals, which 
certified that a question under the Four- 
teenth Amendment was raised and neces- 
sarily decided, likewise affirmed.“ The 
Supreme Court of the United States voted 
probable jurisdiction.” 


The Supreme Court, in reviewing the 
facts, noted that Nora Brainard was a life- 
long resident of the Town of Somers and 
a person of means. She was at all times 
financially able to meet her obligations, 
owning four pieces of real property in ad- 
dition to the home property which had been 
taken in foreclosure. She lived alone and 
had no relations in the State of New York 
nor any other person present or available 
to assist her or to act in her behalf in 
connection with her taxes—despite the fact 
that she was, and for upwards of 15 years 
had been, an incompetent. Although sie 
was known by the officials and citizens of 
Somers to be a person without mental 
capacity to handle her affairs, or to under- 
stand the meaning of any notices served on 
her, no attempt was made to have a com- 


10 283 App. Div. 883, 129 N. Y. S. (2d) 537. 
11 308 N. Y. 798, 123 N. E. (2d) 802. 
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mittee appointed for her person or property 
until after the entry of judgment of fore- 
closure in the proceedings. 


The town argued that the Fourteenth 
Amendment does not require the state to 
take measures in giving notice to an in- 
competent beyond those deemed sufficient 
in the case of an ordinary taxpayer. The 
Court answered this contention by citing 
the following from Mullane v. Hanover Bank 
& Trust Company :* 


“An elementary and fundamental require- 
ment of due process in any proceeding 
which is to be accorded finality is notice 
reasonably calculated, under all the cir- 
cumstances, to apprise interested parties of 
the pendency of the action and afford them 
an opportunity to present their objections— 
when notice is a person’s due, process which 
is a mere gesture, is not due process. The 
means employed must be such as one de- 
sirous of actually informing the absentee 
might reasonably adopt to accomplish it.” 


Continuing, Justice Warren stated: 


“Notice to a person known to be an in- 
competent who is without the protection 
of a guardian does not measure up to 
this requirement. Assuming the truth of the 
uncontradicted assertions, that the tax- 
payer, Nora Brainard, was wholly unable 
to understand the nature of the proceedings 
against her property (from which it must 
be inferred that she was unable to avail 
herself of the statutory procedure for re- 
demption and answer) and that the Town 
authorities knew her to be an unprotected 
incompetent, we must hold that compliance 
with the Statute would not afford notice 
to the incompetent and that a taking under 
such circumstances would be without due 
process of law. The question was appro- 
priately raised and the issue improperly 
decided against the appellant. The judg- 
ment must therefore, be reversed and the 
case remanded for proceedings not incon- 
sistent with this opinion. 


“Reversed and Remanded.” 


Justice Frankfurter, writing a separate 
opinion, arrived at the same conclusion. 
However, hc cited the availability of Section 
165(H)7 of the New York Tax Law which 


he held obviously calls for relief as a matter 


of due process. He also felt that the New 
York Court of Appeals arrived at its de- 
cision because of the fact that the only 
question before it was the reopening of a 
foreclosure under Section 165(a) and that 


#2 350 U. S. 882. 
#8 339 U. S. 306, 314, 315. 
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the remedy was barred by the statute of 
limitations. Since the state has the power 
to put a time limit on the reopening of a 
judgment of foreclosure under that pro- 
vision, such action is not a violation of the 
Fourteenth Amendment. 


Justice Frankfurter went on to state: 


“The amended remittitur, thus read, does 
not preclude a setting aside of the fore- 
closure deed in a separate proceeding 
brought in accordance with Sec. 165(H)/7, 
on a recital of circumstances such as those 
which lead this Court to find a violation of 
due process. If this hypothesis was in fact 
the basis of the judgment of the Court of 
Appeals, I assume it to be within the power 
of the Court, when the case is returned, 
to allow full scope to state remedies still 
open to the petitioner.” 


A ‘ootnote states that Somers is an un- 
incorporated town of less than 1,000 in 
population; the Bureau of Census does not 
enumerate it. The Rand-McNally Atlas 
and Market Guide (1956 Edition) gives a 
population of 200 for Somers. 


The Covey case is so fully set forth here 
because the constitutional question of due 
process involved might apply not only to 
incompetents but also to infants as well. 
If an in rem action contravenes the due 
process provisions of the Fourteenth Amend- 
ment and is unconstitutional insofar as it 
affects all infants and all incompetents, then 
it may well be that a serious question of 
marketability might be raised as to the 
titles of the real properties held or hereto- 
fore sold by the City of New York obtained 
under judgments in im vem actions. 


Likewise, there is no statute of limitations 
tolling as to incompetents or infants, so’ that 
the administrative code would require an 
immediate amendment to provide for special 
guardians to represent such infants and in- 
competents, and likewise unknowns who 
may be under similar disabilities. 


However, the decision is not that crystal 
clear. The opinion of Mr. Chief Justice 
Warren is based upon two important facts: 
(1) that Nora Brainard was a known in- 
competent; (2) that the town authorities 
knew her to be an unprotected incompetent. 
His conclusion, therefore, predicated on the 
above facts, was that a compliance with the 
statute would not afford notice to the incompe- 
tent and that a taking under such circumstances 
would be without due process of law. 


14 283 App. Div. 722. A subsequent motion to 
open the default was denied, 284 App. Div. 804, 
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Nora Brainard was a resident of a town 
of less than 1,000 inhabitants. She was 
known by the townsfolk as a mentally de- 
ranged person for over 15 years. This 
common knowledge was also possessed by 
the taxing authorities and the foreclosing 
town attorney. The Court held that the 
taking of her property under such circum- 
stances would be without due process of law. 
Would the Court hold likewise if the in- 
competent taxpayer was a resident of any 
of the boroughs of the Greater City of New 
York where there could be no common 
knowledge of her condition and where the 
taxing authorities or the foreclosing attorney 
could not have any means of being apprised 
of her mental status? 


We may conclude that this decision is not 
as comprehensive and far-reaching as it 
would first appear and that it decides the 
law in the Covey case only. The opinion still 
leaves the general question of due process 
as to infants and incompetents in general 
for iuture litigation or, better still, for 
future legislation which will afford ample 
protection to them. 


Dishonest Bookkeeper Case 


The facts as set forth by the court of 
appeals in City of New York v. Nelson et al.™ 
follow: 

“Defendants acquired title to . . . [a 
parcel of land in Kings County in 1934 and 
a parcel in Queens County in 1938] and paid 
the real estate taxes due thereon. For the 
nonpayment of water charges, the City [of 
New York] acquired title to these properties 
in an in rem tax foreclosure sale under 
title D of chapter 17 of the Administrative 
Code of the Cit; of New York .... [The 
Kings County property was a four-story 
apartment house with 28 apartments—the 
assessed valuation by the city is $46,000— 
the gross annual rent income is $9,275. The 
water arrears were $814.50. The Queens prop- 
erty was a four-story brick and stone 
rooming house—the assessed valuation by 
the city was $6,000—the property was esold 
by the city for $7,000, which retained the 
entire proceeds of sale. The water arrears 
were $72.50. ] 

“Thus, for total arrears of $887, the city 
acquired properties assessed at $52,000, one 
of which parcels was resold in excess of its 
assessed valuation. 


“The nonpayment of the water charges 
was due to the default of a trusted book- 


(2d) 827 


and aff'd, 309 N. Y. 94, 127 N. E, 
(1955). 
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keeper, and was discovered when he at- 
tempted suicide. The city continued to bill 
the estate of which plaintiffs are trustees 
for the real estate taxes on the 
[Queens] property for two years after it 
had acquired title.” 

The order of the court below denying 
relief to the property owner, however, was 
affirmed. The court of appeals, in a per 
curiam opinion, stated: 

“Unfortunately, the power to afford relief 
here is not confided to the Courts, The 
result suggests the need of legislature liber- 
alizing the right of redemption, or giving 
to City Officials the power to ameliorate 
such extreme hardships in appropriate cases.” 


An appeal was taken to the United States 
Supreme Court, which appeal is still pend- 
ing and may be heard at the October term 
of the Court.” 


Since the passage of the redemption stat- 
ute by the legislature at its last session, 
which statute will be later considered, the 
trustees have redeemed the unsold parcel, 
that is, the Kings County property. What 
the status of the premises (the Queens 
property) sold by the city is must abide 
by the decision of the Supreme Court. 


Chapman Docks Company Case 
In City of New York v. Chapman Docks 


Company,” the res was improved water front 
property. In this action in the Special Term 
the defendant, Chapman Docks Company, 
interposed an answer setting forth three 
defenses: (1) that the im rem statute was 
unconstitutional, (2) that the defendant was 
the owner of the property and (3) that the 
amount of the tax lien was but a small 
portion of the value of the property. The 
city moved for judgment on the pleadings. 
An order was made granting the motion 
and striking out the answer. 


The opinion held that inasmuch as the 
answer was insufficient, the appellant was 
in the same status as a defendant who had 
defaulted in answering.” No judgment was 
entered on the order but a separate motion 
was made by the city to enter judgment 
awarding possession and absolute ownership 
of the real property to the city as is per- 
mitted under Paragraph A of Section D 17—- 
12.0 of the administrative code. The motion 
was granted and judgment was entered ac- 
cordingly. The appeals are from the orders 
and judgments. 

16 Calendar No. 636: O. T. 1955. 

161 App. Div. (2d) 895. 

* Village of Mamaroneck v. Miller, 273 App. 
Div. 777. 


788 


The Appellate Division, Second Depart- 
ment, reversed the orders and judgments, 
and the matter was remitted to the Special 
Term to take proof as to appellant’s owner- 
ship of the property and the amount of its 
interest therein. The court held that while 
the code provides that upon default of an 
owner, judgment shall be taken, nevertheless 
‘Sf a party serves and files a verified answer, 
setting forth the nature and amount of his 
interest in the property ™! . . . the court 
should inquire whether the case is a proper 
one for directing a sale so that surplus 
moneys may be available to the answering 
party .°1 Tf the property of the 
answering owner has a value substantially 
exceeding the amount of the tax liens, a 
proper case for a sale is made out.” 


The court further directed that if value 
was established the order should provide 
(1) that the city is entitled to judgment of 
foreclosure, (2) that the property be sold 
at public auction by the city treasurer pur- 
suant to the requirements of Section 986 
of the New York Civil Practice Act, and 
(3) that the proceeds of sale be held by the 
city treasurer to await the further order of 
the court—and that judgment be entered on 
the order. 


The Appellate Division distinguishes this 
case from Mamaroneck v. Miller in that in 
the latter case (1) there was no evidence 
that the value of the property exceeded the 
value of the tax liens and (2) the defendant 
was not seeking a sale but injunctive relief 
and an extension of time to redeem “which 
the Court is not empowered to grant.” In 
the case at bar the property is assessed at 
$683,500, and the amount of the liens is 


$132,127.77. 


“The Code recognizes the difference be- 
tween a judgment of foreclosure and a judg- 
ment of foreclosure and sale. If it be intended 
that «an owner who has answered and whose 
property has a value substantially exceeding 
the amount of the tax liens is to be de- 
prived of an equitable right to surplus moneys, 
the statute must so state or so indicate 
clearly.” All concur except Justice Nolan, 
who dissents in view of the Miller case. 


On retrial, the defendant established the 
value of the property and in view of the pub- 
lic sale and the defendant’s right to the 
surplus, the judgment ordered a sale or, in 
the alternative, that the defendant pay all 
taxes, penalties and charges which were due. 


% Sec. D 17—6.0, New York City Administra- 
tive Code. 

# See. D 17—12.0, New York City Administra- 
tive Code. 
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This is one of the rare cases where a court 
invoked its equity powers. Based upon the 
answer of the defendant, which standing 
by itself did not constitute a sufficient de- 
fense, the appellate court could have justi- 
fiably affirmed the trial court without an 
opinion. The court observed that under 
Section D 17—12.0 of the code where parties 
are in default in answering (and an insuffi- 
cient answer is tantamount to no answer), 
judgment must be given. Nevertheless, the 
court said that if a party serves a verified 
answer setting forth the nature and the 
amount of his interest in the property (Sec- 
tion D 17—6.0) the court should inquire 
whether the case is a proper one for direct- 
ing a sale so that surplus money may be 
available to the answering party (Section 
D 17—12.0). If the property has a value 
substantially exceeding the amount of the 
tax liens, a proper case for a sale is made 
out. 

The court stated that the dock company’s 
answer failed to set forth any defense suffi- 
cient in law to defeat the demand for 
foreclosure. Although the answer was in- 
artistically drawn and failed to separate de- 
fenses which had no value from those which 
had merit, it did call attention to the de- 
fendant’s interest, which was supplemented 
by an affidavit which showed value. This, 
the court held, was sufficient to raise an is- 
sue as to whether or not it was a proper 
case for a sale. The court went further in 
supporting its position by distinguishing this 
case from one where it followed the law to 
the letter. 


Upon a retrial, the defendant was able to 
establish substantial value. Although the 
court ordered a sale (sinc: defendant 
was entitled to the surplus), it permitted 
the defendant to pay all taxes, interest, 
penalties and charges so that the city re- 
ceived its due and the owner of the property 
retained its choice piece of water front prop- 
erty. In this manner, substantial justice 
was brought about through the equity power 
of the court. 


Gordon Case 


In I. K. Land Corporation v. Dora Gordon 
et al™ the statute of limitations was in- 
volved in the foreclosure of tax liens. The 
law has been a problem to lawyers for many 


2 1N. Y. (2d) 465. 

21 Sec. 47A 2, New York Civil Practice Act. 

23 Sec. 172. 

22 New York City Administrative Code, Sec. 
415(1)—7.0. 

24 New York City Administrative Code, Sec. 
415(1)—23.0. 
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years, but became of utmost importance 
since the short statute of six years was 
passed. If this statute was available as a 
defense, it could not only be used as a 
shield against old tax liens sold by the 
city but also in the present im rem actions 
so that the city could not foreclose on any 
tax, water or assessment lien over six years 
old. Since many of the parcels foreclosed 
by the city were burdened with many years’ 
taxes, then such a defense, if a valid one, 
would present a substantial legal barrier to 
the successful operation of the statute passed 
for the collection of taxes. 


The charter of the City of New York” 
expressly provides that “all taxes shall 
become liens on the real property affected 
thereby and shall remain such liens 
until paid.” 

The administrative code is just as explicit: 
“All taxes and assessments and the 
interest and charges thereon shall 
continue to be, until paid, a lien.” * 

The liens in question were sold by the 
city to the plaintiff or to others from whom 
the plaintiff subsequently acquired them. 
The transfers were made pursuant to the 
administrative code provisions “ and vested 
in the plaintiff all the rights and remedies 
of a holder thereof.” 


Plaintiff instituted an action to foreclose 
the liens in February, 1955, eight years 
after the cause of action accrued. Defend- 
ants, in their answers, set up the statute 
of limitations as a complete defense, urging 
the applicability of either the statute gov- 
erning actions “upon a liability created by 
statute” * or the one governing actions “upon 
a mortgage of real property or any interest 
therein.” ” 


Plaintiff moved to strike out the answers, 
urging that the action was not subject to 
any statute of limitations because of the 
provisions of the charter and administrative 
code above quoted. Plaintiff’s motion was 
granted at Special Term but the Appellate 
Division unanimously reversed. The decision 
was appealed by permission, upon a certified 
question—namely, whether in an action 
to foreclose a tax lien in the City of New 
York the suit is subject to the bar of the 
statute of limitations. 


Defendants argued that the obligation to 
pay taxes is “a liability created by statute” 


%*New York City Administrative Code, Sec. 
415(1)—33.0 subdiv. (a). 

*% New York Civil Practice Act, 
subdiv. 2. 

2 New York Civil Practice Act, Sec. 47 A. 
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and, therefore, is subject to the six-year 
limitation imposed by Section 48, sub- 
division 2, of the civil practice act upon 
actions to enforce such liability, and if this 
section was inapplicable, then the action 
was barred under the provisions of Section 
47 A of the act. In this contention they 
rely upon the provisions of the code which 
state: “Except where otherwise provided 
in this title an action to foreclose a tax 
lien shall be regulated by the provisions of 
the Civil Practice Act, and by all other 
provisions of law, and rules of practice appli- 


cable to actions to foreclose a mortgage.” ™ 


The Special Term court concluded that 
the charter and code provisions continuing 
the liens until paid rendered all statutes 
of limitations inapplicable 


Che Appellate Division, however, held 
that the action was barred under either of 
the provisions of the civil practice act 
without stating which one.” It held in 
substance that the statute applies since it 
“does not pay, destroy or discharge the 
liens, but affects only the remedy.” That 
is, the lien remains but is no longer 
enforceable because of the statute 


The New York Court of Appeals reversed 
the Appellate Division and held that the 
limitation set forth in the civil practice act 
did not apply to the tax liens in the City 
of New York and that such liens are valid 
until paid and are collectible at any time. 


The case is important for the reason 
that since the passage of Section 47 A and 
Section 48, subdivision 2, of the civil 
practice act several Special Term judges 
have held that the sections were applicable 
and the statute was a bar to the enforce- 
ment of the lien. On the other hand, other 
judges held contrary and ruled that the 
liens remained liens until paid and no 
statute barred them. Long before tke statute 
one judge held that such liens were barred 
and unenforceable after 20 years.” 


This diversity of opinions placed the 
question in a sort of “no man’s land” in 
the law and all real property practitioners 
and tithe companies awaited a clarification 
by the New York Court of Appeals. The 
fact that it was a close and easily debatable 
question is best evidenced by the fact that 
the Appellate Division was unanimous in 
its opinion that the statute applied and was 
a good, proper and valid defense—not 


% New York City Administrative Code, Sec. 
415 (1)—39.0. 

22. K. Land Corporation v. Gordon, 1 App. 
Div. (2d) 699. 

%” Santasieri v. Crane, 175 Misc. 375. 
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against the effectuality of the lien but 
against its enforcement or collectibility. 


Statutory Changes Affecting 
in Rem Actions 


On April 9, 1956, Chapter 481 of the 
1956 Laws of New York was approved by 
the governor and became a law on that date. 
It amended the New York City Adminis- 
trative Code by adding a new section known 
as Section D 17—25.0. This section permits 
the redemption of the property after title 
is acquired by the city pursuant to an 
in rem action. It sets forth the persons 
who may redeem and the terms and con- 
ditions under which title may be reconveyed 
to them 

An application for the conveyance from 
the city of ‘its right and interest to certain 
lands, real estate or real property acquired 
in an im rem “action” is made to the Board 
of Estimate which, in its discretion, “may 
grant, convey and release all of the prop- 
erty, right, title and interest of the city in 
any lands, real estate or real property 
heretofore or hereafter acquired by the 
city by virtue of any action in rem... to 
any person, association or corporation which, 
on the date of the filing of the list of 
delinquent taxes in such action, had been 
vested with title thereto, provided, how- 
ever, that no grant, conveyance or release 
may be made of any such lands, real estate 
or real property or any portion thereof which 
the board has assigned to any agency of 
the city, and provided further that the 
grantee by such grant, conveyance and re- 
lease shall receive thereby the title which 
was vested in the owner on the date of 
the filing of the list of delinquent taxes, 
subject to any and all liens, encumbrances 
and defects which existed on said date 
except in this section otherwise provided, 
including the lien or incumbrance, if any, 
of the applicant.” 


The application by such person, associa- 
tion or corporation must be in writing and 
must be made within four months after 
the date of acquisition of the property by 
the city. However, an application must be 
made within two months from the effective 
date of the statute, that is, April 9, 1956, for 
properties acquired by the city prior to 
the passage of the law.“ The Board of 
Estimate will entertain an application -pro- 


% Since the time to make application for 
property acquired by the city prior to April 9, 
1956, expired June 9, 1956, this pertion of the 
law is no longer effective. 
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vided it has not, in the meantime, sold or 
contracted to sell the premises to a suc- 
cessful bidder at public sale or allocated 
it to one of the city agencies for public use. 
All persons who had a lien or encumbrance 
of record on the property at the time of the 
filing of the list of delinquent taxes, or an 
insurer of the title to the owner, shall have 
the same right as the owner, within the 
same time limit, to apply to the board 
for the reconveyance, provided only that 
such application shall not be considered by 
the board until the full period of time for 
the owner to make application has ex- 
pired and the owner shall have failed to 
apply. 


During the respective periods of two 
months and four months aforesaid, after 
the city acquires title it shall not sell or 
offer for sale any of the properties so 
acquired other than to the persons above 
set forth entitled to apply for a deed. How- 
ever, this prohibition does not prevent the 
board from assigning the property to a 
city agency. 

The application shall contain a state- 
ment (1) of the identity and interest of 
the applicant and (2) that the applicant has 
not accepted or agreed to accept any con- 
sideration or other assistance for the mak- 
ing of the application in return for his 
agreement to convey the premises after he 
reacquires it from the city. The application 
shall be verified, and when made by the 
owner, lienor or encumbrancer of record, of 
or against the real property, it shall be 
accompanied by the duly written certificate 
or certified search of any title insurance, 
abstract or searching company, organized 
and doing business in this state, attesting 
that the applicant for the deed or release 
was, on the date of the filing of the list of 
the delinquent taxes, such owner, lienor or 
encumbrancer of record. 


In the event the estate, lien or interest 
of the applicant became vested through 
death of the owner or lienor on the date 
of the filing of the delinquent taxes and 
such death shall not appear of record, proof 
of such death may be made by an affidavit 
of the applicant or any person having in- 
formation thereof. The board may also, 
from time to time, make additional require- 
ments not inconsistent with the section. 
The searches shall be transmitted to the 
corporation counsel who shall, after exami- 
nation thereof, report the sufficiency of 
same to the board. The board shall cause 
to be prepared and delivered to the appli- 
cant a grant or release of the right, title 
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and interest of the city in such real prop- 
erty, provided only that the title which the 
applicant shall receive shall be subject to 
all liens, encumbrances and defects which 
existed on the date of filing of the de- 
linquent taxes. Upon the delivery of the 
deed, such liens, encumbrances and defects 
shall reattach to the premises. 


The deed to be given shall be in form 
approved by the corporation counsel and 
shall be delivered upon the payment of the 
following sums of money: 


(1) The principal amount due on all de- 
linquent tax liens appearing upon the list 
which the judgment of foreclosure 
was based, with interest at the rates ap- 
pearing on said list to the date of payment. 


upon 


(2) The principal amount due on all un- 
paid taxes, assessments, sewer rents and 
water accrued and became 
liens on a date or dates subsequent to the 


rents which 
date or dates on which the delinquent tax 
liens appearing on the list of delinquent 
taxes accrued and became liens, with in- 
terest at the rate or rates provided by law. 


(3) A sum which shall be equal in the 
aggregate to the amount of costs awarded 
by the provisions of Sections 1504 A (sub- 
division 1), 1512 and 1512 A of the civil 
practice act, together with an additional 
sum, not exceeding $300, equal to 2% per 
cent upon the total of the amounts due 
pursuant to paragraphs (1) and (2) above. 
The total amount that shall be paid pur- 
suant to this paragraph for each separate 
parcel conveyed shall not exceed the sum 


of $505. 


(4) Any deficiency resulting to the city 
after the payments made for repairs, main- 
tenance and operation of the real property 
shall be charged or debited in the appro- 
priate accounts of the city and all rents, 
license fees and other moneys collected by 
the city as a result of its operation of the 
said real estate shall be credited in such 
accounts. Any contract for repairs, etc., 
made by the city on which it shall be liable, 
although such payment has not been made 
shall be deemed a charge, or debit to such 
accounts as though payment had been 
made. The amounts paid and collected by 
the city as shown in its accounts as above 
shall be conclusive upon the applicant. 


(5) All costs and disbursements which 
shall have been awarded to the city or to 
which it may become entitled by operation 
of law or for which it has paid or may 
become liable therefor, in connection with 
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any litigation between it and the applicant 
or any person having an estate or interest 
in the premises, resulting directly or in- 
directly from the im rem foreclosure. 


All rents, license fees and other moneys 
due and owing the city which shall not have 
been collected by the city and the right to 
collect and bring an action for the collec- 
tion of same shall be assigned, transferred 
and 3et over by proper instrument to the 
applicant. 


Any person who, in the promotion of his 
own interest or to derive pecuniary benefit, 
gain or profit to himself or for any person, 
association or corporation, shall solicit, in- 
duce or agree to cause, Or cause any other 
person, association or corporation to apply 
for a grant, conveyance or release and 
agrees to give such applicant any con- 
sideration or assistance in return for the 


applicant’s promise to convey the property 
after it is reconveyed by the city, or any 
officer or director of a corporate applicant 
who shall make such agreement or promise, 
shall be guilty of a misdemeanor. 


: 

The right to apply for a reconveéyance as 
herein set forth, except for the rights pro- 
vided by Section 384 of the chas@#, shall 
be the exclusive method by which any 
person, association or corporation, which 
by this section shall be entitled to make 
application, may secure a grant, conveyance 
or release of such lands, real estate and 
real property. 


The amendment leaves a great deal to 
be desired as a beneficial statute. The 
period to redeem is very short and the 
amendment does not give an absolute right 
to redeem but limits it to the “discretion” 
of the Board of Estimate, and then only 
if the city has not, in the meantime, assigned 
the property to one of its governmental 
agencies. It must, however, be remembered 
that there is an opportunity given the tax- 
payer to have the property withdrawn from 
the in rem action at any time before the ex- 
piration date given in the delinquent notice. 


It does remove the stigma of cutting 
off a vested right in an individual without 
giving him an opportunity of reclaiming 
his land upon the payment of the tax lien. 
It answers the claim that the purpose of 
the statute is to collect taxes and not to 
put the city in the real estate business. 


It is a move in the right direction and 
evidences a desire to adjust inequalities, to 
protect a taxpayer’s rights and to preserve 
the ends of justice. 
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Conclusion 


There are a great many other Special 
Term cases of equal importance to the liti- 
gants, but time and space debar their con- 
sideration and analysis in this article. The 
fact that the cases herein discussed have 
been selected over so many others is in 
no respect to be construed as an attempt 
to point up hardship cases which have a 
general appeal in order to detract from 
the many favorable results arising from the 
operation of the statute. 


The benefits accruing to the city and the 
citizens are increasing daily, and as time 
passes they are becoming materially self- 
evident. In all of the boroughs of Greater 
New York City large tracts of practically 
waste lands have been reclaimed, developed 
and placed on the tax rolls of the city 
on a paying basis with future city revenue 
assured. Many new parks have been created 
from these tax-foreclosed properties. New 
schools have been erected in the beds of 
old roads and lanes, the titles to which 
were previously of doubtful marketability 
because of their ancient origin, or because 
title had been retained by a long-departed 
predecessor or ancestor whose geneology 
could not be traced. New housing develop- 
ments, giving shelter and modern healthful 
living quarters to the city’s poor and 
needy, have sprung up upon property long 
since abandoned by disappearing owners 
and delinquent taxpayers. 


Through the use of the im rem fore- 
closure, therefore, with its economic and 
time-saving features, we can see the heavy 
profits which have and continue to enure 
to the citizens of New York—not only in 
sales and future taxes but also in the 
private and public development of areas 
which had formerly been unsightly, neglected 
and even unsanitary, and certainly of no 
economic benefit to the city. 


The need of alteration of the original 
law was speedily recognized, and such alter- 
ation has been made. There is no doubt 
that litigation will continue in respect to 
some phase of the law, even as amended. 
This, of course, applies to all statutes, new 
and old. However, in particular there will 
always be advocates of, and dissenters to, 
the in rem formula for collection of de- 
linquent taxes inasmuch as so many of our 
citizens have and will continue to cotne 
under its scope. 


No one will disagree that in all branches 
of science there must be progress or re- 
trogression will ensue. Thus, in the science 
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of law and the methods of its operation 
there must also be progress and adaption 
to the times and conditions as they cur- 
rently exist. We must not be alarmed at 
the idea of change, but such change cannot 


be pragmatic. We will find, however, that 
the change is less often in the concept of the 
law than in its operation, as is the case 
here. [The End] 
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ITH THE ADOPTION of workmen’s 

compensation legislation about the turn of 
this century, industry accepted social and 
economic responsibilities which have been 
expanded by the enactment of an old-age 
and survivorship law, unemployment com- 
pensation insurance and, more recently, by 
the enactment of nonoccupational disability 
legislation—the latest link in the chain of 
social insurances. 


Today, in all states, wage earners are 
partially compensated for loss of wages 
due to on-the-job injuries or illnesses, and 
when they are involuntarily unemployed 
due to layoff or termination of employment, 
provided they remain in the labor market. 
They become eligible for social security 
benefits upon retirement. 


It was not until 1942 that any compulsory 
legislation was enacted to offset, in part, 
a wage loss resulting from an off-the-job 
injury or illness. In that year, Rhode 
Island enacted the first compulsory non- 
occupational disability benefits law *-—a mono- 
polistic state plan. In 1946 and 1948, 
California? and New Jersey,’ in that order, 
enacted similar laws permitting compliance 
through private insurance in lieu of state 
plan coverage. New York was the fourth 
state to enact a nonoccupational disability 
benefits law.* This law is unique in that it 
is a privately insured, direct-payment social 
insurance program. 


1Ch. 1200, 1942 Laws of Rhode Island. 

2 Ch. 81, Stats., First Extra Session, 1946. 

* Ch. 110, 1948 Laws of New Jersey. 

4 Ch. 600, 1949 Laws of New York. 

5 Sec. 202, New York Workmen’s Compensa- 
tion Law. Employers-of less than four em- 
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The Rhode Island law is a state mono- 
poly. The state administers every phase of 
the program, from levying a tax on em- 
ployees to the payment of benefits. Private 
insurance plans may supplement, but may 
not be substituted for, the state plan. 

The California law permits the substitu- 
tion of private plans for state plan cover- 
age. The rights and obligations of - both 
employers and employees are determined 
by the provisions of a private plan rather 
than by provisions of the state plan. How- 
ever, the private plan to obtain state ap- 
proval must be more favorable than the 
state plan in at least one respect. 


The New Jersey law with minor varia- 
tions follows the same pattern as the Cali- 
fornia law. 

It is my considered opinion that the New 
York Disability Benefits Law is superior to 
the three acts just mentioned, because it 
breaks away from the trend toward social- 
ization of insurance inherent in the tax- 
supported or partially tax-supported systems 
in the other states. The New York statute 
is predicated upon the contributory prin- 
ciple so as to allow the greatest flexibility 
of operation within the private enterprise 
system. 


Requirements of Law 


The New York law requires employers 
of four or more employees regularly attached 
to the labor market for at least 30 days in 
any calendar year * to replace, in part, wages 
lost due to off-the-job injury or illness. 


ployees or any exempt employer may voluntarily 
provide coverage. If, however, contributions 
are required from employees, they must elect 
to be so covered and the employer must agree 
to remain a covered employer for a period of at 
least one year. (Cf. Sec. 212.) 
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“Covered” employers must secure the pay- 
ment of disability benefits either by pur- 
chasing insurance from the State Insurance 
Fund, a private insurance company licensed 
to write this type of insurance in the State 
of New York, or by self-insurance as 
authorized by the chairman of the work- 
men’s compensation board.° 


“Employment” means employment in any 
trade or business operated for a profit ex- 
cepting (1) employment by religious, chari- 
table, educational institutions not operated 
for profit; (2) employment by federal, state 
or municipal agencies; (3) employment of 
persons subject to the Federal Railroad 
Unemployment Insurance Act; (4) employ- 
ment of members and officers of a crew of 
a vessel plying the navigable waters within 
and without the United States; and (5) em- 
ployment of farm laborers, casual workers, 
golf caddies and students.’ Effective July 
1, 1956,° the definition of employment was 
amended to include all nonprofit organiza- 
tions, the employees of which are engaged 
in the operation of a commercial or indus- 
trial enterprise for profit.’ 


“Employee,” as defined in the law, does 
not include the spouse or minor child of the 
employer, or a minister, rabbi, priest or any 
member of a religious order.” 


Employees acquire eligibility for benefits 
when they have been in covered employment 
of a covered employer for four consecutive 
weeks or more. Eligibility continues for the 
four weeks following the termination of 
employment with a covered employer but, 
in no case, beyond the fifth day* on which 
the employee receives remuneration or profit 
in other employment. In the event of a 
change from one covered employer to an- 
other after four consecutive weeks of em- 
ployment, eligibility is acquired on the first 
day of employment.” 


The weekly benefit is 50 per cent of the 
employee’s wages based on his earnings in 


® Sec. 211, New York Workmen’s Compensa- 
tion Law. 

7 Sec. 201-6(A), 
pensation Law. 

8 Ch. 204, 1956 Laws of New York. 

*°Cf. Knapp v. Syracuse University, 284 App. 
Div. 184, rev'd, 308 N. Y. 274. 

10 Sec. 201-5, New York Workmen's Compensa- 
tion Law. Includes employees whose religious 
faith depends on spiritual means for healing 
unless said employees, on forms prescribed by 
the chairman of the workmen’s compensation 
board, elect to be exempt from henefits under 
the law. (Cf. Sec. 235.) 

11 3y amendment, postemployment coverage 
was extended from the first to the fifth day of 
re-employment. (Cf. Ch. 315, 1952 Laws of 
New York.) 
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the eight weeks prior to disability with a 
maximum and a minimum of $40 and $10 
respectively, except that if an employee’s 
weekly wage is less than the maximum, 
the weekly benefit rate shall be the aver- 
age weekly wage of said employee.” 


Benefits are payable beginning with the 
eighth day of continuous disability for the 
period of disability but in no case for 
more than 20 weeks during a period of 52 
consecutive calendar weeks or during any 
one period of disability.” 


There are certain limitations on an em- 
ployee’s right to benefits. No benefits are 
payable (1) for any period during which 
the employee is not under the care of a 
physician approved by the chairman of the 
workmen’s compensation board; (2) when 
the period of disability results from preg- 
nancy, except for a period occurring after 
return to employment, with a covered em- 
ployer for a period of two consecutive weeks 
following termination of pregnancy; (3) 


when disability is due to self-inflicted injur- 
ies or results from the perpetration of an 
illegal act; (4) for any day during which 
the employee performs work for remunera- 
tion or profit; (5) while the employee is 
subject to any disqualification or suspension 
of his rights to unemployment insurance.” 


Since the basic purpose of disability bene- 
fits coverage is to bridge the gap between 
workmen’s compensation and unemployment 
insurance, the receipt of either benefits for 
the same period disqualifies the employee 
for disability benefits.* However, when a 
workmen’s compensation carrier disputes 
the occupational origin of an injury or ill- 
ness, the disability benefits carrier must 
pay weekly benefits for the period of dis- 
ability. It then files with the workmen’s 
compensation carrier a notice of its statutory 
lien on forms”™ prescribed by the chairman 
of the workmen’s compensation board. Its 
lien will be satisfied in the event an award 


#2 Sec. 203, New York Workmen’s Compensa- 
tion Law. 

18 Sec. 204, as amended by Ch. 734, 1956 Laws 
of New York. 

14 See footnote 13. 

% By amendment the maximum period was 
increased from 13 to 20 weeks. (Cf. Ch, 734, 
1956 Laws of New York.) 

16 Sec. 205, New York Workmen's Compensa- 
tion Law. 

17 Except, however, when receiving workmen's 
compensation for permanent partial disability 
due to an unrelated occupational disability. Cf. 
See, 206-(1). 

% DB 470—preliminary notice; DB 471—final 
notice of lien. 
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is made in the workmen’s 


proceedings,” 


compensation 


The cost of providing disability benefits 
is shared by employees and employers. The 
former may be required to contribute %4 of 
1 per cent with a maximum not in excess 
of 30 cents weekly; the latter assumes the 


excess cost of the coverage.” 


Disabled unemployed persons in the labor 
market, when a period of disability com- 
mences, acquire eligibility for the same 
benefits payable to disabled workers in cov- 
ered employment, provided they are in 
receipt of, or are eligible to receive, unem- 
ployment insurance benefits at the time the 
disability commences.” 


Administration of the law is the responsi- 
bility of the workmen’s compensation board. 
It has full power and authority to determine 
all issues with relation to every claim for 
disability benefits required or provided by 
the law. Its decisions when filed are final 
as to all questions of fact and, except as 
provided in the workmen’s compensation 
law,” as to questions of law.” As to ques- 
tions of law, the aggrieved party has re- 
course to the Appellate Division, Third 
Department, of the Supreme Court. 


If an employer or carrier fails to make 
provision for the payment of the disability 
benefits required under the law, the work- 
men’s compensation board will pay dis- 
ability benefits to eligible employees of the 
noncomplying employer or defaulting car- 
rier and thereafter seek reimbursement from 
the employer for the benefits paid. In.addi- 
tion, penalties may be imposed.* Payments 
will be made from a special disability fund 
which has been set up through temporary 
contributions received from employers and 
employees during the first six months of 
1950, and thereafter maintained through the 
medium of assessments levied against all 


19 Sec. 206-2, New York Wcr.:men'’s Compensa- 
tion Law. 

2 Sec. 209, New York Work. icn’s Compensa- 
tion Law. While there have been three in- 
creases in the maximum weekly benefit rate 
and the duration of coverage, there has been 
no adjustment of the maximum employee con- 
tribution. Hence, the cost of providing in- 
creased benefits falls on the employer. 

Sec, 207(1), (2), New York Workmen's 
Compensation Law. 

22 Sec. 23, New York Workmen’s Compensa- 
tion Law. 

23 Sec. 221, New York Workmen's Compensa- 
tion Law. 

*% Re Defaults, Sec. 213, New York Workmen’s 
Compensation Law; Penalties, Sec. 220, New 
York Workmen's Compensation Law. 

2% Sec. 214, New York Workmen's Compensa- 
tion Law. 
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insurance carriers and _ self-insuring em- 
ployers. The amount of “covered payroll” 
reported is used to establish each insurance 
carrier's and_ self-insurer’s proportionate 
share of the total assessment.” 


Legislative Changes 


Since the disability benefits law was 
enacted on April 13, 1949, there have been 
18 amendments up to and including the 
close of the 1956 legislative session.” Some 
of these amendments were necessary to 
correct inadvertent omissions; one increased 
the extent of coverage, that is, from a 
maximum of 13 weeks to 20 weeks; several 
increased the maximum weekly disabilitv 
benefit rate from $26 to $30 to $37 to $40; 
others incorporated changes in the adminis- 
tration of the law. 


Perhaps the most interesting were the 
amendments to Section 201(6)(A) to further 
clarify the definition of employment, and to 
Section 203 to incorporate therein Regula- 
tion 52b of the workmen’s compensation 
board, thereby nullifying the judicial inter- 
pretation of these sections by the New York 
Court of Appeals.” 


Judicial Action 


As far as I have been able to ascertain 
from my examination of the reported cases, 
there have been four appeals from decisions 
of the workmen’s compensation board 
which reached the New York Court of 
Appeals,” and three cases which terminated 
with decisions by the Appellate Division, 
Third Department, of the New York Su- 
preme Court.” There has been but one 
case since the law’s enactment seeking a 
judicial construction of this law which did 
not originate before a referee of the work- 
men’s compensation board.” - This case 


**One amendment in 1950—Ch. 727; one in 
1951—Ch. 84; three in 1952—Chs. 95, 134 and 
315; one in 1953—Ch. 688; five in 1954—Chs. 2), 
108, 226 and 272; two in 1955—Chs. 362, 616; 
five in 1956—Chs. 203, 204, 734 and 929. 

Cf. Russomanno v. Leon Decorating Com- 
pany, 306 N. Y. 521; Knapp v. Syracuse Uni- 
versity, 308 N. Y. 274. 

*%Cf. Klag v. Drug & Chemical Club, Inc., 
305 N. Y. 900; Kriete v. Todd Shipyards, 308 
N. Y. 1027; Russomanno v. Leon Decorating 
Company, cited at footnote 27; Knapp v. Syra- 
cuse University, cited at footnote 27. 

2% Kluceynski v. Hospital Service Corporation 
of Western New York, 282 App. Div. 276; 
Koehler v. Roosevelt Field, Inc., 282 App. Div. 
296; Shapiro v. Central Poultry Corporation, 
284 App. Div. 309. 

3% New York Hotel Trades Council v. Pruden- 
tial Life Insurance Company et al., 1 Misc. (2d) 
245. 
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originated in the New York Supreme Court, 
New York County, and was affirmed unani- 
mously without opinion by the Appellate 
Division, First Department, of the New 
York Supreme Court," with leave to appeal 
to the New York Court of Appeals denied.” 


In 1953, the constitutionality of the New 
York Disability Benefits Law was first chal- 
lenged. In this case the defendant, the 
Hospital Service Corporation of Western 
New York,” a nonprofit organization, con- 
tended that it was not only exempt from 
liability for contributions under the act 
because contributions to the cost of cover- 
age constituted a tax, but also challenged 
the constitutionality of the statute. In 
affirming an award against the defendant, 
the court made a distinction between taxes 
from which the defendant was exempt under 
the insurance Jaw for every state, county 
and municipai tax and the contributions re- 
quired of covered employers subject to the 
New York Disability Benefits Law. ‘‘Con- 
tributions,” under the disability benefits law, 
were found not to be “taxes” within the tax 
exemption provisions of the insurance law. 
As to the statute’s constitutionality, the 
court said at page 278: 


“Under modern concepts of social legis- 
lation the Act does not do violence to any 
constitutional rights of the appellant. Many 
additional burdens have been imposed upon 
employers in recent years, ranging from 
sanitary anc safety requirements to Work- 
men’s Compensation, Unemployment, and 
social security When the Legis- 
lature, after investigation deems it wise to 
provide benefits to employees for disability 
not connected with their employment, the 
police power of the State authorizes it to 
do so and Courts should be reluctant to 
interfere unless such power is grossly abused.” 


There is little likelihood that the law’s 
constitutionality will be further questioned 
in view of the rather definite position which 
the New York Court of Appeals expressed 
in sustaining the constitutionality of similar 
social insurances.” 


The workmen’s compensation law ® gives 
an employee’s attorney a priority over the 
lien of a workmen’s compensation carrier. 


st Affirmed unanimously without opinion, New 
York Law Journal, May 1, 1956. 

®@ Leave to appeal to court of appeals denied 
unanimously without opinion, New York Law 
Journal, July 5, 1956. 

%3 Case cited at footnote 29. 

“Cf. Matter of Jensen v. Southern Pacific 
Company, 215 N. Y. 514, rev'd, 244 U. S. 205 
(workmen's compensation law); Chamberlain, 
Inc, v, Andrews, 271 N. Y. 1, aff'd, 299 U. S. 
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The disability benefits law,* on the other 
hand, is not so specific. Section 206(2) of 
this law has been judicially construed, how- 
ever, to subordinate the statutory lien of 
a disability benefits carrier to the lien of 
the employee’s attorney in a controverted 
workmen’s compensation proceeding when 
the award is insufficient to satisfy both 
liens. The New York Court of Appeals, 
adopting the dissenting opinion of the pre- 
siding justice below, reversed the Appellate 
Division’s affirmance of the decision of the 
workmen’s compensation board which held 
that the disability benefits carrier’s lien 
was entitled to a priority. The court con- 
strued the term “proceeds,” from which the 
disability benefits carrier will be reimbursed, 
to mean the “net” proceeds remaining after 
deduction of the attorney’s lien provided 
for in Section 23 of the workmen’s compen- 
sation law. The dissenting opinion below 
maintained that any other construction 
would give the disability benefits carrier a 
“windfall” in that it would get the benefit 
of an attorney’s services in establishing the 
controverted claims for workmen’s compen- 
sation without obligation to see that the 
attorney was paid for his services.” At page 
915 the court below stated: 


“The purpose of these provisions is ade- 
quately served by allowing reimbursement 
of the disability benefits carrier to the 
extent of any net proceeds received by the 
employee from the workmen’s compensation 
award or from a third party recovery cover- 
ing the period for which the disability bene- 
fits were paid.” 


While I have no quarrel with the court’s 
conclusions that attorneys should be com- 
pensated for services rendered, I do feel 
that the legislature, by imposing a primary 
obligation on the disability benefits carrier 
which could later be determined to be non- 
existent, intended by the statutory lien 
method to protect such a carrier in the 
event subsequent proceedings established 
that it had no legal obligation to pay disabil- 
ity benefits. Furthermore, Section 206(2) 
could have been worded similarly to the 
language found in Sections 29 and 227 of 
the workmen’s compensation law, had the 
legislature intended to include a partial 


515 (unemployment insurance law). (Art. I, 
Sec. 18, and Art, VII, Sec. 8, New York Con- 
stitution.) 

% Sec. 29, New York Workmen’s Compensa- 
tion Law. 

% Sec, 206-2, New York Workmen's Compensa- 
tion Law. 

%* Klag v. Drug & Chemical Club, 281 App. 
Div. 914, rev’d, 305 N. Y. 900. 
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liability for occupational injury or illness 
under a nonoccupational disability benefits 
law. If the court in 1937 refused to legis- 
late by judicial decision,® is it not logical to 
assume that it should have refused to do 
so in 1954? 


In a recent case * we were again reminded 
of the finality of the workmen’s compensa- 
tion board’s decision on questions of fact. 
The question in this case was whether or 
not a kosher butcher, denied a license to 
practice his avocation because the city 
board of health found he was a germ car- 
rier, was disabled within the meaning of 
the law. The board determined that the 
employee was disabled by reason of an 
infection. In sustaining the award, the 
court held that the board’s finding of fact, 
namely, that a disease rendered this claimant 
unable to perform the duties of his employ- 
ment, was final. 


When one considers that the law defines 
“a compensable disability” to be one not 
arising out of or in the course of one’s em- 
ployment, and which prevents him from 
performing his regular duties or any other 
duties his employer may offer him at his 
regular wages ,” the board’s finding and sub- 
sequent affirmance by the Appellate Divi- 
sion are consistent with the provisions of 
the law and not apt to have serious con- 
sequences in its future administration. 


What constitutes “four consecutive weeks 
in employment” within Section 203, the 
eligibility section, came up for judicial. in- 
terpretation in 1954." In this case a union 
painter, following the usual and customary 
practice of his trade, sought work assign- 
ments through his union. The board, in 
affirming a referee’s decision, held the 
claimant eligible notwithstanding the fact 
that the indisputed evidence showed that 
the claimant had not actually worked for 
one or more covered employers for four 
consecutive weeks. The Appellate Division 
sustained the award (252 App. Div. 18). In 
reversing, the New York Court of Appeals 
held that the claimant was ineligible for 
the following reason: 


“Word ‘consecutive’ has only one possible 
meaning that is ‘unbroken sequence or un- 
interrupted succession’. The statutory phrase 
‘in employment for four or more 


% Matter of Curtin v. City of New York, 287 
N. Y. 338. 

% Shapiro v. Central Poultry Corporation, 
cited at footnote 29. 

Sec. 201(8), New York Workmen’s Com- 
pensation Law. 

41 Russomanno v. Leon Decorating Company, 
cited at footnote 27. 
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consecutive weeks’ cannot without imper- 
missible stretching connote any period of 
time except that covered by four or more 
successive weeks.” 


While conceding that the result was un- 
fortunate, the court went on to point out 
that there was no basis for changing the 
plain meaning of plain words or for con- 
ferring legislative powers on either boards 
or courts. The following year the law 
was amended to incorporate the language 
of Regulation 52 within Section 203, thus 
circumventing the court’s decision in the 
Russomanno case.“ 


More recently, the New York Court of 
Appeals affirmed without opinion the court 
below which had held that the four consecutive 
weeks referred to in Section 203 require 
only that the employee be in employment 
for a four-week period which need not be 
the four weeks immediately preceding the 
commencement of the disability for which 
the claim is made.” In this case, Kriete, 
a longshoreman, had “shaped up” for work 
with the same employer during the preced- 
ing year. He had been granted several 
“leaves of absence” and had never been re- 
moved from the employer’s payroll although 
he received no wages when not working. 
He was at work three weeks prior to the 
commencement of disability. 


Russomanno, unlike Kriete, had worked 
for three different employers in some part 
of a calendar week. He was unemployed 
a week and was in the employ of the last 
covered employer but one week prior to the 
commencement of the disability. On the 
facts, one might reasonably conclude that 
the decisions are not in conflict. 


What constitutes covered employment 
within the meaning of the law was the sub- 
ject of judicial consideration in two cases.“ 
In the Koehler case a student, while work- 
ing at a race track during the summer va- 
cation, sought to establish eligibility for 
disability benefits on the ground that he 
was engaged in full-time summer employ- 
ment, as distinguished from part-time em- 
ployment, while attending school during the 
school year. The board had affirmed a ref- 
eree’s disallowance of the claim on the 
ground that the employee did not come 
within the provisions of the law. In affirm- 


@ Ch. 362, 1955 Laws of New York. 

* Kriete v. Todd Shipyards, 308 N. Y. 1027, 
aff’g without opinion, 285 App. Div. 36. 

“ Koehler v. Roosevelt Field, Inc., cited at 


footnote 29; Knapp v. Syracuse University, 
cited at footnote 27. 





ing the board’s affirmance, the Appellate 
Division relied upon the test laid down by 
the New York Court of Appeals in the 
Matter of Renee (Corsi),” saying at page 504: 


“The better test to apply we think is to 
examine the intent of the worker as dis- 
closed by all the circumstances of the case 
so as to determine whether the work in 
question is engaged in as a permanent 
method of earning a livelihood or is en- 
gaged in as a temporary job taken on and 
performed along with normal school work 
and subordinate thereto.” 


In the Knapp case,“ an employee of Syra- 
cuse University was declared ineligible for 
disability benefits because he was in the 
employ of a nonprofit organization, notwith- 
standing the fact the business was being 
operated for profit by the university. 

The court maintained that, in the absence 
of legislation, all employees of a nonprofit 
organization were not in employment within 
the meaning of Section 201(6)(A) of the 
disability benefits law. The legislature has 
amended the law“ so that now employees 
of such organizations engaged in the mainte- 
nance or operation of a commercial or in- 
dustrial corporation for profit by a nonprofit 
organization are eligible for benefits. Thus, 
only those employees engaged in the per- 
formance of the direct work of the nonprofit 
organization remain ineligible to receive dis- 
ability benefits. 


While all of the foregoing cases reached 
the courts on appeal from decisions of the 
workmen’s compensation board, there is 
one case“ which originated in the New 
York Supreme Court, New York County, 
which may be of passing interest. In this 
case a group of 35 insured employers sued 
some 16 insurance companies for a declara- 
tory judgment as to alleged reserves estab- 
lished by insurers under the disability benefits 
law and for an accounting and a money 
judgment for an amount indicated by such 
accounting. The employers contended that 
(1) in addition to premiums paid for dis- 
ability benefits and other purposes, sums 
aggregating $24 million were paid for the 
sole purpose of satisfying special fund as- 
sessments under Section 214 (the fund from 
which benefits are paid by the workmen’s 
compensation board to disabled unemployed 
persons) in order to maintain said special 
disability fund at the required statutory 

* 293 N. Y. 501. 


* Cited at footnote 27. 
* Ch. 204, 1956 Laws of New York. 
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minimum; (2) assessments allegedly paid 
by the defendant insurers did not exceed 
$2 million; (3) no further assessments can 
be made by the chairman of the workmen’s 
compensation board to replenish the special 
disability fund based upon payrolls for the 
years 1950-1952 inclusive; (4) the alleged 
reserves accumulated by the defendants rep- 
resent “extra loadings or charges” received 
by them solely for the purpose of paying 
assessments to the special fund; (5) the 
excess of $22 million is held against a non- 
existent liability; and (6) the defendants 
have refused to account therefor and to 
return said excess to the plaintiffs. In addi- 
tion, the complaint purported to allege the 
purpose and intent of the disability benefits 
law and to characterize the payments by 
plaintiffs to the defendant “as extra loading 
or charge” to be used for the sole purpose 
of paying assessment to replenish the spe- 
cial disability fund. The defendants’ motion 
to strike out the key allegation, that is, a 
tax or charge was paid for a specific pur- 
pose which never materialized, and to dis- 
miss each cause of action was sustained. 
In sustaining the defendants’ motion, Judge 
McNally said: 


“ 


It is the terms and provisions of 
the policies (which were not in dispute) 
and the provisions of the statute which con- 
trol and not the plaintiffs’ nor the defend- 
ants’ conclusions with regard to them. 
Each policy of insurance provides for the 
payment of a stated premium. No provision 
is made therein relative to the application 
of the premium. The defendants as- 
sumed certain specified risks (i.e. the pay- 
ment of disability benefits and any assessments 
which might be levied against them) and 
the plaintiffs in return therefor undertook 
to pay the specified premium.” 


The Appellate Division, First Depart- 
ment, unanimously affirmed, without opin- 
ion, and later denied an application for leave 
to appeal to the New York Court of Appeals. 
Thus it would appear that “carriers,” as 
defined in the law,” are not required to ac- 
count to their policyholders for any “sur- 
plus” when the contract does not so provide. 


It is my considered opinion that the fore- 
going summary of judicial decisions indi- 
cates that, to date, nothing of exceptional 
significance has affected the purpose or in- 
tent of this additional social insurance leg- 
islation. 


“New York Hotel Trades Council & Hotel 
Association Insurance Fund v. Prudential Life 
Insurance Company et al., cited at footnote 30. 
—T 201(10), New York Disability Benefits 
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Administrative Decisions 


Before concluding, I will briefly refer to 
the decisions of the workmen’s con:pensa- 
tion board. According to the board’s report 
of 1954, there were 3,122 controverted dis- 
ability benefits cases heard by referees 
throughout the state, 205 of which were 
referred to review panels upon application 
of the aggrieved party. Among the issues 
most frequently raised since the enactment 
of the law were (1) eligibility (Section 203), 
(2) what constitutes covered employment 
(Section 201-64), (3) conflict in medical 
opinion as to duration of disability (Section 
205) and (4) controversy over notice of dis- 
ability and timely filing of claim (Section 


217). 


Disabled covered employees acquire eligi- 
bility under Section 203 if disability begins 
while they have been in employment four 
consecutive weeks or within four weeks 
following the termination of covered em- 
ployment, but, in no case beyond the fifth 
day within such latter period on which they 
perform any work for remuneration or profit. 
The workmen’s compensation board deci- 
sions have construed this provision of the 
eligibility section to mean that the required 
four weeks of consecutive employment may 
be with the last or a prior covered employer. 
In fact, if such persons had employment at 
least one day in each consecutive week with 
a prior employer or were receiving or en- 
titled to receive unemployment insurance 
benefits prior to employment with the last 
employer, they acquire eligibility from the 
first day of re-employment provided, of 
course, that where unemployment precedes 
the commencement of re-employment, they 
are in the labor market and have not re- 
ceived the maximum unemployment insur- 
ance benefits. 


What is meant by the phrase “in employ- 
ment” has, as yet, not been judicially con- 
strued. The board, however, has held that 
a leave of absence without pay does not ter- 
minate employment until there has been a 
denial of an extension of the leave of ab- 
sence or a refusal to return to employment 
upon the expiration of the leave of absence. 
Compulsory maternity leaves of absence, re- 
quired by the employer, have been held to 
continue employment, notwithstanding the 


%® Reg. 106, Regulations of New York Work- 
men’s Compensation Board. 

51 Sec. 205(2) limits entitlement to the period 
of disability during which an employee is under 
the care of a physician authorized by the chair- 
man of the workmen’s compensation — board. 
This requirement may for cause be waived by 
the chairman. 
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provisions of an approved insurance plan 
to the contrary, and to give an employee 
eligibility for disability benefits for a period 
of disability unrelated to the pregnancy 
when the period began prior to the expira- 
tion of the maternity leave. In a recent 
case, however, the board held to the con- 
trary under circumstances factually identi- 
cal except that the compulsory maternity 
leave was in accordance with the terms of 
a bargaining agreement. 


Section 203 specifically provides that em- 
ployment shall not be deemed to have been 
terminated during ary period during which 
an employee is eligible for benefits. 


The postemployment period during which 
eligibility continues has been defined, by 
regulation of the board, to end 28 consecu- 
tive days after the last day worked.” This 
provision has been construed to allow eligi- 
bility if a period of disability commences 
within the prescribed period even though 
the disabled employee received medical care 
for the first time subsequently thereto. Lia- 
bility for payment of benefits, however, has 
been limited to the period that the disabled 
person was under the required medical care.” 


Disabled unemployed persons may simi- 
larly qualify for disability benefits which 
will be paid by the board from the special 
disability fund created for this purpose™ 
provided they fulfill the requirements of the 
law ™ which, basically, are that at the time 
the unemployed person becomes disabled he 
must be in receipt of, or eligible to receive, 
unemployment insurance benefits and have 
base wage credits which meet the require- 
ments of the unemployment insurance statute. 


Some of the decisions relating to covered 
employment involved the employee’s tem- 
porary employment outside the state for a 
covered New York employer, full-time sum- 
mer employment by a student,” and vari- 
ous corporations utilizing a common office 
staff and personnel. With the exception of 
the student, all claimants were found to 
have acquired eligibility. 


As to those cases involving conflict in 
medical opinion, the decisions for the most 
part dealt with the lack of medical care as 
required by the law.” In several cases, elig- 
ibility was sustained for periods of alleged 
disability while the claimants were out of 


52 Sec, 214, New York Disability Benefits Law. 

58 Sec. 207(1), (2), New York Disability Bene- 
fits Law. 

5% See Koehler case, cited at footnote 29. 

55 See footnote 51. 





the state on advice of their physicians even 
though during said periods they received 
no medical care or treatment. In several 
other cases, eligibility was denied for visits 
outside the state during which there had 
been no medical care. 


From the board’s decisions it wouid ap- 
pear that a claimant satisfies the “care of 
a physician” requirement of the law by sub- 
mitting a certificate of a doctor reporting 
an examination diagnosis and prognosis. In 
most cases, medical certificates are accepted 
as prima-facie evidence of the existence of 
a compensable disability. If, however, a 
carrier objects to the conclusion of the at- 
tending physician, it must subpoena the 
doctor for examination. Carriers have learned 
from experience that the conclusions of the 
attending physician, when he is called to 
the witness stand, sometimes vary from his 
written statement. Perhaps the inconsist- 
ency is attributable to an incomplete under- 
standing of the meaning of compensable 
disability as defined in the law.” 


Disabled employees and disabled unem- 
ployed persons are required to file notice 
and proof of disability with their employers 
and the chairman of the workmen’s com- 


pensation board within prescribed time limits. 
Late filing, however, will not totally invali- 
date a claim unless the required proof is 
filed more than 26 weeks after the com- 
mencement of disability. Where late filing 
is not excused by the chairman of the board, 
no benefits need be paid for any period more 
than two weeks prior to the date on which 
the required proof is furnished—subject, of 
course, to a short statutory period of limita- 
tion heretofore mentioned.” 


Conclusion 


In my opinion the foregoing judicial and 
administrative interpretation of the New 
York Disability Benefits Law indicates that 
it is operating efficiently and with a mini- 
mum of controversy and delay in the pay- 
ment of benefits. 

I believe that other states which may 
presently be considering the passage of a 
similar law would be well advised to adopt 
the New York-type statute, which encour- 
ages a continuance of the spirit of free en- 
terprise, rather than follow a tax-supported 
concept-type of law as exemplified by the 
Rhode Island, California or New Jersey 
statutes. [The End] 


American Insurance Overseas 
By FRANK G. STERRITTE, New York Attorney 


MERICAN insurance underwriters have 

met and are meeting the challenge of 
American business by providing a ready and 
adequate insurance market for the protection 
of American exports, property and capital 
investment overseas. The importance of this 
fact cannot be stressed too much by lawyers 
and insurance people, whether they be 
directly or indirectly concerned. Even slight 
interest should be enough to excite their 
attention. 

Throughout all parts of the world there 
has been a great expansion of American 
exports, capital and business called “tour- 
ism.” The assurance that American insur- 
ance coverage—expressed in the English 


Sec, 201(8), New York Disability Benefits 
Law. 
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language and in many cases calling for 
claims to be paid in United States dollars, 
with the policy embodying legal terms in 
use in the United States and understood by 
United States courts—follows such world- 
wide operations is of vital importance to the 
public and its counsel. 

American domestic insurance companies 
today in ever increasing numbers are writing 
policies covering practically every type of 
protection possible or desirable. All types 
of fire coverage are available, including use 
and occupancy insurance, inland and ocean 
marine and casualty—both employers and 
third-par’y liability as well as overseas 
workmen’s compensation cover and the like, 


% Sec. 217, New York Disability Benefits Law. 
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The insurance business is, to a very large 
extent, a service facility to customers. 
Hence, it must include a complete agency 
system, claim adjusting facilities and :n- 
vestigation procedures and offices as well as 
various other aspects of a service business, 
and must be offered as part of the policy 
which is being sold. For example, to bring 
this home in ordinary terms, let’s suppose 
that you are traveling abroad and while 
touring in your own car you hit and injure 
or kill another person—a national of the 
country in which you are touring. Your car 
or other property may be impounded and 
in -some cases you, yourself, subjected to 
arrest and imprisonment. The service here 
must be and is to take complete charge 
under the policy, deal with officials on your 
behalf and, in their own language, post 
bonds or other guarantees wherever neces- 
sary, thus permitting you to continue your 
tour. Likewise, if a fur coat or jewelry is 
lost or stolen and proper service facilities 
have been set up, such loss would be reported 
on the spot and investigated immediately, 
and you would be able to continue your 
trip with the minimum of worry and 
concern about the matter. 


Now, this carrying of the American in- 
surance flag overseas just does not occur 
by chance. It has come about through the 
vision, enterprise and risk capital employed 
by American entrepreneurs. I do not here 
intend to be provincial, since other insur- 
ance men of many other countries, such as, 
the British, Swiss, Germans and others, 
have likewise been as equally enterprising— 
and in some respects have advanced the 
cause of international insurance even further. 
However, the proper handling of this busi- 
ness is most complex. An American insur- 
ance company leaving the shores of the 
United States to do business must, in each 
and every country where it sets up opera- 
tions for an insurance business, comply 
with many different laws and’ regulations. 
For example, it must (1) qualify in accord- 
ance with statutory requirements and post 
a large capital deposit; (2) observe local 
tax laws; (3) observe exchange regulations; 
(4) issue special forms or special insurance 
policies in accordance with local law and 
practice; (5) observe reinsurance restric- 
tions or requirements, if any (for example, 
in Brazil and in several other countries it is 
necessary to reinsure part of every risk 
assumed with a governmental reinsurance 
company); (6) make certain local invest- 
ments; (7) observe personnel and social 
legislation requirements or restrictions of 
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various kinds; and (8) know each locality’s 
underwriting perils which, understandably, 
may vary greatly from one area to another. 


We must also face the growing tendency 
of many towards nationalism, 
which manifests itself in some instances in 
the government itself conducting an insur- 
ance monopoly or requiring a certain amount 
of local business to be placed with local 
companies. 


countries 


Generally, the business—once the com- 
pany has qualified—divides itself into two 
general categories which we call, for the 
sake of convenience, “home foreign’ and 
“foreign” business. 


“Home foreign” is that class of insurance 
business which is covered for American in- 
dividuals or corporations having their prin- 
cipal office or situs in the United States but 
desiring coverage abroad. Such policies 
are usually issued in the United States in 
the English language and usually follow 
standard’ policies and forms in use here. 
However, the risk, except for some slight 
incidental coverage, is overseas. 


“Foreign” is that class of business which 
originates in the particular country where 
the risk is located and the coverage pur- 
chased. The American insurance company 
thus competes not only with British, Swiss 
and German companies but also with all 
local companies organized to do business 
there. The risk covered, however, is not 
orly on property owned by Americans but 
also on property owned by local citizens or 
others. Again, the policy may be written in 
English or in the local language, and for 
a United States dollar premium or for a 
premium payable in the local currency— 
with losses payable in United States dollars 
or in local currency, provided (and this is 
most stringently observed) that the provi- 
sion in a currency other than the local one 
does not violate any exchange laws or 
regulations. 


I might add, by way of an aside, that 
most American insurance companies are 
doing business in a way so as to benefit 
and advance local institutions and local 
economy. They are doing business with the 
long-range view in mind and are not there 
for the short run—to make a quick profit 
and withdraw. 


The insurance group for which I act as 
counsel has qualified American insurance 
companies which it represents in over 60 
countries of the world. The companies now 
have a history and experience of more than 
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30 years’ duration, and I know of no in- 
stance where they have withdrawn 
doing business because of the 
enumerated points necessary to 
such an insurance business. In a few isolated 
cases they have been required, because 
of local nationalistic trends or currency con- 
trols, to curtail operations, However, these 
instances have been few and far between. 


from 
above- 
conduct 


The American insurance companies have 
extended their insurance facilities and serv- 
ice in another way. They have insured and 
are insuring United States governmental 
and military operations wherever situated 
and wherever insurance is required. From 
“PXes” in Alaska to Saipan, Okinawa, 
Japan, Germany and the faraway Antarctic, 
the coverage has been complete and com- 
paratively inexpensive. 


United States Army and service personnel 
generally, wherever situated, have also been 
able to purchase all kinds of insurance for 
their personal property, household furniture 
and effects, and automobiles—and on a fair 
and sound actuarial basis. By the purchase 
of insurance I mean not only the policy 
itself but also all the service facilities which 
go with the sale of an insurance policy. 


If an accident occurs overseas, suits can 
be and are started (where the United States 
citizen is the defendant) in the United 
States courts. The plaintiff can be a pas- 
senger in the vehicle of the assured (the 
United States citizen) or he can be the alien 
citizen injured overseas by wrongful action 
of the assured. In any event, the case is 
defended by the carrier, whether the suit 
is brought in a local state court, a district 
court of the United States or in a local court 
overseas. 


The law applied to these negligence cases 
is, of course, the doctrine stated by the 
Supreme Court in Erie Railroad v. Tompkins: 
The law of the place where the accident 
occurred becomes the law for the case. 


If such American insurance was not pur- 
chaseable by United States citizens going 
overseas, you can see how chaotic and 
worrisome their trip could become—and 
how expensive defense of lawsuits would be. 


For example, a seaman, a guest at a sea- 
men’s club operated by a charitable institu- 
tion at the time when the active “police 
action” by the United Nations forces in 
Korea was just concluded, fell as he was 
leaving the club’s premises. He has sued 
the club, a Delaware corporation, in a 
United States district court. He alleged 
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that the club was conducted in a negligent 
manner in that no proper means of ingress 
and egress were provided, and that due to 
this fault he was seriously injured. Aside 
from the complexities of the conflict of laws 
questions (which involve Korean law, the 
effect of the United Nations military forces 
in the area and the taking of evidence from 
persons having knowledge of the alleged 
accident), I know you will appreciate the 
fact that the assured, the seamen’s club, 
was very satisfied and happy to have had 
its insurance coverage (for its activities in 
Korea) provided by an American insurance 
company. Thus, all of these problems were 
removed from the shoulders of the assured, 
the club, and became the problems of the 
insurance carrier. 


Again, to the same effect is the case of 
a Cuban airliner which had landed at its 
Cuban airport and was taxiing to its land- 
ing stage position when allegedly it negli- 
gently turned sharply and its wing tip 
scraped across the wing tip of a Constel- 
lation owned by the C & § Airlines, an 
American airline, and the cabin of a Na- 
tional Airlines plane. Suit was started in a 
United States district court of Florida by 
the National Airlines operator against the 
Cuban airline and the airport operator in 
Havana. However, there was a failure to 
obtain jurisdiction over the airport operator, 
which was a Cuban corporation. I can as- 
sure you that the Cuban airline was very 
pleased to have an insurance carrier versed 
in the intricacies of international law which 
could handle its affairs. 

American insurance companies have also 
performed service overseas when American 
contractors have gone abroad in connection 
with the Marshall Aid Program, Point IV, 
the rehabilitation of the Greek economy and 
the construction of air bases in Spain, Ice- 
land, Okinawa and other points in the 
world. The technical skill of United States 
contractors was most necessary as a prere- 
quisite to the fast and adequate construction 
of military defense requirements. The 
American contractor, who has extended his 
operations to the challenging but fertile 
and profitable field abroad, recognized the 
necessity of complete insurance coverage 
offered by American insurance companies. 
In many instances, his first requirement: was 
for a surety bond, and this surety service has 
been and is now being offered for American 
companies overseas. Additionally, and most 
important for his operation, has been the 
purchasing of workmen’s compensation in- 
surance. Here again he has been able to 
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into 
both 


purchase American insurance coverage 
insurer, on the other hand, 
many complexities in lawsuits on 
types of coverage. 


has run 


A recent fidelity-bond case involved a 
bonding company which had carried its 
operations overseas. The American investors 
had entered into what was, in effect, a co- 
venturers’ agreement with a foreign alien 
citizen of the country where they intended 
to do The Americans became 
officers of the corporation as did the foreign 
resident. The fidelity bond covered all of 
the officers and certain key employees. The 
business did not succeed, and in due course 
the American investors desired to withdraw 
from the business. The foreign national 
also agreed. However, noting that the 
process of local liquidation would take con- 
siderable time, he desired to withdraw cer- 
tain of his capital and alleged salaries due 
and owing to him, and he did withdraw 
such moneys. The questions now is whether 
this was within the term of the fidelity 
coverage and, if so, what are the opportuni- 
ties to settle all the rights of the parties? 


business. 


The workmen’s compensation field pre- 
sents many interesting cases. It is true that 
when an American contractor goes abroad 
to construct or work on American defense 
bases, the Walsh-Healey Law extends the 
Longshoremen and Harborworkers Act to 
such employees. They are thus protected 
under workmen’s compensation to the same 
practical effect as if they had been working 
in the United States, and the American 
insurance companies operating abroad cover 
operations in accordance with that law. 
However, there are a large number of Ameri- 
can employees and employers who are not 
within the coverage of any law for work- 
men’s compensation protection. Specifically, 
if an American employer hires an engineer, 
construction worker or other worker for 
the sole purpose of working overseas at a 
fixed location for a definite period of time 
and with the understanding that upon the 
completion of the project or the work that 
the employment is terminated, there ap- 
pears to be a serious hiatus in our law. 
This hiatus has generated many lawsuits 
to the detriment of both the employee and 
the employer. The employee must sue 
under common law in the place where the 
injury occurred for injuries sustained while 
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on the job, or he must rely on a contract 
entc-ed into with his employer and must 
sue on this contract. 


In some instances he may have the pro- 
tection of workmen’s compensation 
laws. However, in such an event the com- 
pensation benefits may be payable in local 
currency and on conversion would not rep- 
resent as many United States dollars as he 
would have received for a comparable injury 
if sustained in the United States. Thus, the 
employee possibly faces a serious lawsuit 
and the which it entails. Con- 
versely, the employer is not entitled to the 
exclusive protection of the law. 
quently, the employer also faces an expen- 
sive lawsuit in which the amount that might 
have to be paid is uncertain, and where he 
may be subjected to sympathetic approaches 
by juries, which may go far beyond provid- 
ing a reasonable payment to the injured 
employee, 


local 


expense 


Conse- 


I wish to therefore, that this 
forum, or some other like body, study the 
possibility of creating an international work- 
men’s compensation law which would bridge 
this hiatus. I recognize that this is not 
without its great legal complications inas- 
much as there are sovereigns involved 
which would have to act in concert through 
treaties. However, in view of the number 
of treaties which are constantly being nego- 
tiated between the sovereign nations (I am 
thinking specifically here of the great num- 
ber of tax treaties which are being adopted 
and the treaties connected with the Warsaw 
Convention), such treaties are possible and 
should be worked out. 


pre ype se, 


These treaties could provide for a schedule 
of payments to be made in the currency of 
the national, could require the national to 
submit to the jurisdiction of the proper 
compensation tribunal, and would apply the 
law under well-defined and accepted prin- 
ciples similar to the workmen’s compensa- 
tion laws now in effect. I submit that such 
social legislation, which we have adopted 
all over this country, should now be ex- 
tended to the international field for the 
benefit of all United States employees and 
employers, and for the benefit of other 
countries’ nationals coming here for like 
purposes on behalf of their own overseas 


employers. {The End] 
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Fraud in Fire Insurance 
By ABRAHAM KAPLAN 


The author is a member of the firm of | 
Powers, Kaplan & Berger, New York. 


rMHE STANDARD FORM of fire insur- 
ance policy, which was revised in 1943, 
contains the following language: 

“This entire policy shall be void if, whether 
before or after a loss, the insured has wil- 
fully concealed or misrepresented any ma- 
terial fact or circumstance concerning this 
insurance or the subject thereof, or the 
interest of the insured therein, or in case of 
any fraud or false swearing by the insured 
relating thereto.” (Lines 1-7 inclusive.) 

The 1918 standard form of fire insurance 
policy had a similar provision. The only 
material change in the 1943 edition is the 
addition of the word “wilfully” with refer- 
ence to concealment or misrepresentation of 
a material fact or circumstance. 

Our courts have had occasion to establish 
rules of law pertaining to fraud and false 
swearing as they apply to the insurance 
contract. In Domagalski v. Springfield Fire 
& Marine Insurance Company, 218 App. Div. 
187, at page 189, the court stated: 

“When the insurance company establishes 
that the statements made were relevant, ma- 
terial and intentionally false it has estab- 
lished its defense. If it appears that a 
plaintiff has willfully and fraudulently placed 
in the proofs of loss a statement of property 
lost which he did not possess, or has placed 
a false and fraudulent value upon the articles 
which he did own, he is not entitled to re- 
cover anything. (Clement Fire Insurance, 
rule 20, p. 285; 26 C. J. 383; Furlong v. Agri- 
cultural Insurance Co., 28 Abb. N. C. 444; 
Claflin v. Commonwealth Insurance Co., 
110 U. S. 81; Sternfield v. Park Fire In- 
surance Co., 50 Hun, 262; Anibal v. Insur- 
ance Co. of North America, 84 App. Div. 
634.)” 

It is well settled that it is fraud to affirm 
positive knowledge of that which one does 
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not positively know. (Hadcock v. Osmer, 153 
N. Y. 604, 608; Churchill v. St. George De- 
velopment Company, 174 App. Div. 1; Leach v. 
Insurance Company, 58 N. H. 245.) 


A false statement, recklessly made by one 
who is under a duty to know and speak the 
truth, is equivalent to a false statement 
made with actual knowledge of its falsity. 
(Clement on Insurance, Volume 1, pages 276- 
277; 26 Corpus Juris, 1108, 1112 (Title, 
Fraud; Sections 37, 40.); Hadcock v. Osmer, 
cited above; 26 Corpus Juris, 383.) 


Smith on the Law of Frauds, at page 282, 
says: 


“An allegation that the defendant knew 
the statement to be false is established by 
proof that his situation and means of knowl- 
edge were such as made it his duty to know 
whether his statement was true or false.” 


In New York, an exorbitant statement as 
to values of the property claimed to have 
been damaged raises a presumption of fraud. 
In Boynton et al. v. Andrews, 63 N. Y. 93, 
Justice Miller said at page 96: 


“Tt cannot be questioned that where prop- 
erty, the value of which is well known and 
understood, or capable of being easily as- 
certained, is taken at a most exorbitant 
estimate, far beyond any intrinsic and real 
value, it raises a strong presumption that, 
the valuation is not in good faith and was 
made for a fraudulent purpose. This pre- 
sumption will be conclusive unless it is re- 
butted by evidence which fully explains the 
apparent bad faith.” 


See, also, Domagalski v. Springfield Fire & 
Marine Insurance Company, cited above; 
Sternfeld v. Park Fire Insurance Company, 50 
Hun. 262; Anibal v, Insurance Company of 
North America, 84 App. Div. 634; Furlong v. 
Agricultural Insurance Company, 18 N. Y. 
S. 844. 


In order to establish the defense of fraud, 
it is not necessary that an insurer prove all 
the elements required to sustain an action 
for deceit. Proof of any trick or artifice or 
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of deception on the part of the insured, with 
the object of securing some advantage in 
the adjustment or payment of the loss to the 
prejudice of the insurer or likely to have 
that effect, voids the policy.—Dohmen v. 
Niagara Fire Insurance Company, 95 Wis. 38; 
Clement on Fire Insurance, Volume 1. This 
same rule was followed in Claflin v. Com- 
monwealth Insurance Company of Boston, 3 
S. Ct. 507, 110 U. S. 81. 


Fraud may be established by presumption 
or inference from the facts proved or by cir- 
cumstantial evidence.—It is an established 
rule that fraud may be inferred from facts 
and circumstances proved. In North British 
& M. Insurance Company v, Tourville, 25 Can. 
S. C. 177, the court said at page 180: 


“Tt is likewise, as a general rule, only by 
presumption and circumstantial or inferential 
evidence that dishonesty can be proved.” 


It is not incumbent upon the insurer to 
show as an element of its defense that it was 
injured by the fraud or false swearing.—In 
Domagalski v. Springfield Fire & Marine In- 
surance Company, cited above, the court said 
at pages 189 and 190: 

“Tt is not required to assume the burden 


of convincing a jury that it has been injured 
by such statements.” 


The same rule is enunciated in Richards 
on Insurance Law, Third Edition; also, in 
Clement on Fire Insurance, in Volume 1. 


Where the insured willfully makes a false 
statement as to a material matter, his inten- 
tion to deceive the insurer is necessarily im- 
plied.—In Claflin v. Commonwealth Insurance 
Company, cited above, the Court said: 

“A false answer as to any matter of fact 
material to the inquiry, knowingly and will- 
fully made, with intent to deceive the in- 
surer, would be fraudulent. And if 
the matter were material and the statement 
false, to the knowledge of the party making 
it, and willfully made, the intention to de- 
ceive the insurer would be necessarily im- 
plied, for the law presumes every man to 
intend the natural consequences of his acts.” 

See, also, Boynton v, Andrews, 64 N. ¥, 93, 
96; Downey v. Finacune, 205 N. Y. 251, 262- 
263; Richards on Insurance, Fourth Edition, 
at page 363. 


Any fraud or false swearing, even as to a 
single item, voids the policy.—It is well set- 
tled that fraud or false swearing as to any 
one item of property alleged to have been 
damaged or destroyed by the fire forfeits 
the whole insurance, and the plaintiff is not 
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entitled to recover anything. Fraud as toa 
part of the claim vitiates the entire claim 
and the plaintiff cannot recover under the 
policy. On that subject, Cooley on Fire In- 
surance, says in Volume IV, at page 3429: 


“Where there is a provision that the 
policy, or all claims under it, shall be for- 
feited in case of fraud or false swearing, any 
violation of such provision will result in the 
complete forfeiture of the policy and all 
claims thereunder, though the fraud related 
only to one of several subjects of insurance, 
insured in separate amounts. The contract 
of insurance especially demands good faith, 
and it is reasonable to assume that the in- 
sured, having been proved guilty of fraud 
in one instance, has been guilty of it in 
others which the company has not been able 
to prove. [Citing throughout the 
country.]” 


cases 


Richards on Insurance, Third Edition, at 
page 309, speaking of the same rule, says: 


“Again in case of fraud of any kind, and 
though directly affecting only a single item, 
whether committed to procure the policy, 
or during its life or in the proofs of loss, no 
indulgence is extended to the insured. By 
the plain terms of the policy, as well as at 
common law, fraud as to a part vitiates the 
whole.” (Furlong v. Agricultural Insurance 
Company, cited above, at page 847; Doloff v 
Phoenix Insurance Company, 82 Me. 266; Ro- 
vinsky v. Fire Insurance Company, 100 Me. 
112; Hamberg v. St. Paul F. & M. Insurance 
Company, 68 Minn. 335, 339; Moore v. Fire- 
man’s Fund Insurance Company, 28 (Gratt.) 
69 Va. 524; Woracheck v. New Denmark Fire 
Insurance Company, 102 Wis. 88; Mick v. 
Royal Exchange, 87 N. J. L. 607, 620.) 


If the fraud consists of a misrepresenta- 
tion as to a material matter, it is not neces- 
sary that the misstatements be made under 
oath.—It is clear that if the fraud consists 
of a misrepresentation as to a material mat- 
ter, it is not necessary for the insurer, in 
order to defeat the plaintiff’s claim on the 
policy, to show that the misrepresentation 
was made under oath. It is immaterial 
whether the false statement is sworn to or 
not. If the plaintiff has been guilty of any 
willful misrepresentation as to a material 
fact, he cannot recover. (Meyer v. Home In- 
surance Company, 127 Wis. 293.) 


It is likewise immaterial whether the mis- 
representation constituting the fraud is writ- 
ten or oral. (Graham v. Fireman’s Insurance 
Company, 87 N. Y. 69.) 


Where the evidence as to the perpetration 
of the fraud is clear and convincing and 
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there is not countervailing proof, the court 
may set aside a verdict in favor of the plain- 
tiff and direct a verdict in favor of the de- 
fendant.—Demarest v. Westchester Fire In- 
surance Company of New York, 234 App. Div. 
556; Armour et al. v. Transatlantic Fire In- 


surance Company, 90 N. Y. 450, 453, 456a. 


Rules Re Fraud or Concealment 
in Obtaining Fire Policy 


The general rule with regard to misrepre- 
sentations by the assured in applying for 
the policy of insurance is clearly expressed 
by the court of appeals in Armour et al. v. 
Transatlantic Fire Insurance Company, cited 
above, wherein Justice Rapallo says: 


“4 misrepresentation is defined by Phillips 
to be where a party to the contract of in- 
surance, either purposely or through negli- 
gence, mistake, or inadvertence, or over- 
sight, misrepresents a fact which he is bound 
to represent truly (Phil. Ins., sec. 537), and 
he lays down the doctrine that it is an im- 
plied condition of the contract of insurance 
that it is free from misrepresentation or 
concealment, whether fraudulent or through 
mistake. If the misrepresentation induces 
the insurer to enter into a contract which 
he would otherwise have declined, or to take 
a less premium than he would have de- 
manded had he known the representation to 
be untrue, the effect as to him is the same 
if it was made through mistake or inadvert- 
ence, as if it had been made with a fraudu- 
lent intent, and it avoids the contract. An 
immaterial misrepresentation, unless in reply 
to a specific inquiry, or made with a fraudu- 
lent intent, and influencing the other party, 
will not impair the contract. But if the risk 
is greater than it would have been if the 
representation had been true, the preponder- 
ance of authority is to the effect that it 
avoids the policy, even though the misrepre- 
sentation was honestly made. (Phillips on 
Ins., Sees. 537-542; Wall v. Howard Ins. 
Co., 14 Barb. 383.)” 

To the same effect is Sebring v. Fidelity- 
Phenix Fire Insurance Company, 255 N. Y. 
382. 

A misrepresentation made by assured’s 
agent is binding upon the assured.—Armour 
et al. v. Transatlantic Fire Insurance Company, 
cited above. 


Rules Pertaining to Materiality 
of Misrepresentation 


Where the materiality of the misrepresen- 
tation is clear, it is the province of the court 
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to hold that the misrepresentation is ma- 
terial as a matter of law. In Cox v. C. G. 
Blake Company et al., 166 N. Y. S. 294, the 
court said: 


“It has been expressly held that if the 
knowledge of the facts that were suppressed 
would have induced the insurer to demand 
a higher premium, or to refuse altogether 
to underwrite, it would be sufficient to in- 
validate the policy. Murgatroyd v. Craw- 
ford, 3 Dall. 491, 1 L. Ed. 692; Kerr v. 
Union Marine Ins. Co., 130 Fed. 415, 64 
C. C. A. 617; Carrollton v. American C, In- 
demnity Co., 124 Fed. 25, 59 C. C. A. 545,” 
(Graham v. Fireman's Insurance Company, 
cited above; Armour et al. v.. Transatlantic 
Fire Insurance Company, cited above; Cornish 
v. Farm Buildings Fire Insurance Company, 74 
N. Y. 295; Vaughn v. United States Title 
Guarantee & Indemnity Company, 137 App. 
Div. 623.) 


The utmost good faith is required of the 
insured in dealing with the insurer. The 
insured is under obligation to voluntarily 
disclose all facts and circumstances which 
are material to the risk and not within the 
knowledge of the insurer—In Stipcich v. 
Metropolitan Life Insurance Company, 48 S. 
Ct. 512, 277 U. S. 311, the Court stated at 
page 513: 

“Insurance policies are traditionally con- 
tracts uberrimae fidei and a failure by the 
ir :ured to disclose conditions affecting the 
risk, of which he is aware, makes the con- 
ti .t voidable at the insurer’s option. Carter 
v. Boehm, 3 Burrows, 1905; Livingston v. 
Maryland Insurance Co., 6 Cranch 274, 3 
L. Ed. 222; McLanahan v. Universal In- 
surance €o., 1 Pet. 170, 7 L. Ed. 98; Phoenix 
Life Insurance Co. v. Raddin, 120 U. S. 183, 
189, 7 S. Ct. 500 (30 L. Ed. 644); Hardman 
v. Firemen’s Insurance Co. (C. C.) 20 F. 
594.” 

Again, in Hare & Chase, Incorporated v. 
National Surety Company, 60 F. (2d) 909, the 
court in affirming the decision of the court 
below, by Chief Justice Swan, said at page 
911: 


“An insurance contract is a contract uber- 
rima fides; hence known changes in condi- 
tions material to the risk which occur 
between the opening of negotiations for in- 
surance and the issuance of the policy must 
be divulged. Stipcich v. Metropolitan Life 
Ins. Co.,-277 U. S. 311, 316, 48 S. Ct. 512, 72 
L, Ed. 895. This rule, originating in marine 
insurance, was extended in England and in 
a few early American cases to other types 
of insurance. See Vance, Handbook on In- 
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surance (1930 Ed.) pp. 339-341. In Lindenau 
v. Desborough, 8 Barn. & Cr. 586, Justice 
Bayley declared: ‘I think that in all cases 
of insurance whether on ships, houses, or 
lives, the underwriter should be informed 
of every material circumstance within the 
knowledge of the assured; ay. that the 
proper question is, whether any peculiar 
circumstance was in fact material, and not 
whether the party believed it to be so.’” 
(Government Employees Insurance Company 
v. Powell, 160 F. (2d) 89; Btesh v. Royal In- 
surance Company, 40 F. (2d) 659; Davis Sco- 
field Company v. Agricultural Insurance 
Company, 109 Conn. 673.) 


Particular Misrepresentations 


{t is well settled that the previous insur- 
ance record of an applicant for insurance 1s 
material to the risk. 

In Nosonowitz v. Eagle Indemnity Company, 
133 Misc. 667, Justice Ryan said at page 669: 
“Good faith and not the narrow distinc- 
tions drawn in his own mind were demanded 
of the plaintiff in disclosing his previous 
insurance experience. (McNally v. Phoenix 
Ins. Co., 137 N. Y. 389.)” 

In Kantor Silk Mills, 
Insurance Company, Ltd., 223 App. Div. 
387, it was held that false statements, 
made with regard to the insured’s previous 
fire experience, voided the policy. The 
court, per curiam, said at pages 387-388: 

“Plaintiff's president, Kantor, also testi- 
fied falsely as to his prior fire record, and 
that to his recollection he had been inter- 
ested in but one prior fire loss, when, in 
fact, it was conceded at the trial that con- 
cerns in which Kantor was interested had 
had at least three prior fire losses, in two 
of which Kantor himself had verified the 
proofs of loss .... As the result of such 
false swearing by the officers and sole owners 
of the stock of the pk intiff, the entire policy 
became void ” (Medlin v. Massachu- 
setts Bonding & Insurance Company, 202 
N. Y. S. 281; Wells v. Glens Falls Insurance 
Company, 117 App. Div. 346; Feinstein v. 
Massachusetts Bonding & Insurance Company, 
171 N. Y. S. 589, affirmed, 230 N. Y. 621.) 

It is also well settled that the true descrip- 
tion, character and quality of the property 
to be insured is material to the risk. (Harris 
v. St. Paul Fire & Marine Insurance Company, 
126 N. Y. S. 118; Reed v. St. Paul Fire & 
Marine Insurance Company, 165 App. Div. 
660.) 

It is clearly settled that the value of the 
property to be insured is essentiaily material 
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to the risk, and that a false representation 
with regard thereto will void the policy. 


This rule is well stated in the well-known 
case of Sturm v. Great Western Insurance 
Company, 40 How. Pr. 423, in which Justice 
McCunn said at pages 426-427: 


“The value of the thing insured is obvi- 
ously and essentially material, as well to the 
risk run, as to the indemnity to be paid; 
and if the insured knowingly exaggerate 
that value, and the insurer rely upon the 
statement of such excessive value in enter- 
ing into the contract, the former loses all 
right to legal redress.” 


It is clearly settled that not only is a mis- 
representation as to ownership of the prop- 
erty to be insured material to the risk, but 
also that failure to disclose the real owner 
of the property will void the policy. 


Federal Jurisdiction 


The crime of arson or the defense of arson 
in a civil case is indeed difficult to prove 
since in most instances the evidence of in- 
cendiarism is destroyed by the fire itself. 
In a number of instances where the physical 
evidence of arson was destroyed and where, 
therefore, the county district attorney could 
not proceed with a prosecution, the matters 
were brought to the attention of the United 
States attorney who was able to obtain con- 
victions under Section 215 of the United 
States Criminal Code (18 USC Section 338 
(1940 Edition)), which reads in part as 
follows: 

“Whoever, having devised any 
scheme or artifice to defraud . . . shall, for 
the purpose of executing such scheme or 
artifice or attempting so to do, place, or 
cause to be placed, any letter . package, 
writing in any postoffice . to be 
sent or delivered by the post-office estab- 
lishment >f the United States . shall be 
punished, etc.” 


A conspiracy by using the mails to de- 
fraud an insurance company is a violation of 
this section. In Spirou v. U. S., 24 F. (2d) 
796, the per curiam opinion of the circuit 
court of appeals stated as follows: 


“PER CURIAM. The defendants pleaded 
guilty to an indictment which charged 
Spirou and the several other defendants 
with violations of sections 37 and 215 of the 
United States Criminal Code (18 USCA 
§§ 88, 338)... . 


“Count 3 charges that the defendants de- 
vised a scheme to defraud named insurance 
companies and used the mails in executing 
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it. The frauaulent scheme was to repre- 
sent that the destruction by fire of insured 
goods in Bishop’s warehouse was accidental, 
when in fact the fire was intentionally set 
by the defendants. It is charged that Spirou 
had goods covered by insurance in the ware- 
house, and that he caused a letter to be 
mailed inclosing a proof of loss on his 
policy. That this count sufficiently charged 
a violation of section 215 of the United 
States Criminal Code by plaintiff in error 
cannot be doubted. United States v. Kenof- 
skey, 243 U. S. 440, 37 S. Ct. 438, 61 L. Ed. 
746. Counts 4 to 7 differ from count 3 only 
in charging different mailings. Count 8 
charges that the scheme to defraud included, 
not only misrepresentation as to the origin 
of the fire, but also false overstatements as 
to the amounts of losses suffered by the de- 
fendants, and the use of the mails by Spirou 
to effectuate it. Counts 9, 10, and 11 charge 
the same scheme as count 8, but set out 
different mailings. It has been held by 
authority which we cannot question that 
each mailing constitutes a separate violation 
of the statute. In re Henry, 123 U. S. 372, 
& S. Ct. 142, 31 L. Ed. 174. Spirou was 
chargeable with the acts of his partners in 
the scheme. Hughes v. United States, 231 
F. 50 (C. C. A. 5); Chambers v. United 
States, 237 F. 513 (C. C. A. 8). The sen- 
tence on the second group of counts was, 
therefore, sustainable.” 

It is a general, well-settled rule that evi- 
dence of other acts or offenses committed 
by the accused which has no connection with 
or relation to that for which he is upon trial 
is not ordinarily admissible. It is equally 
well settled, however, that when the offense 
charged is one that involves fraudulent in- 
tent or motive of the accused, it is permis- 
sible in criminal cases to introduce evidence 
of other acts and transactions of the accused 
of a kindred nature to show his intent or 
motive in the particular act directly under 
prosecution, even though such evidence may 
show the commission of other offenses than 
that for which he is being tried. This ex- 
ception to the general rule has been applied 
by the federal courts to prosecutions under 
Section 215. 


One of the early leading decisions enun- 
ciating this exception to the general rule 
was handed down in this circuit in the case 


of Packer v. U. 
as follows: 


S., 106 F. 906 (CCA-2, 1901), 


“The most serious criticism made upon 
the ruling admitting the evidence in regard 
to the previous business transactions of the 
accused is because of the remoteness of the 
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time at which these transactions took place. 
Evidence of offenses not connected with the 
one for which the accused is on trial is 
generally inadmissible. Ordinarily, it does 
not tend to prove him guilty of the particu- 
lar offense, and is exceedingly prejudicial 
in affecting his character with the jury. It 
is competent only when the quo animo is in 
issue. Because the intent is in issue when- 
ever in criminal or in civil actions a fraudu- 
lent scheme or act is the subject of proof, 
evidence is competent of other frauds of like 
character committed by the party charged 
at or near the same time. In such cases 
the evidence is competent only when the 
other frauds or criminal acts are so con- 
nected as to time, and are so similar in 
other relations, that the same motive may 
reasonably be imputed to them all. Lincoln 
v. Claflin, 7 Wall. 138, 19 L. Ed. 106; Insur- 
ance Co. v. Armstrong, 117 U. S. 591, 6 Sup. 
Ct. 877, 29 L. Ed. 997; Mayer v. People, 80 
N. Y. 364. It is obviously impossible to lay 
down a definite rule limiting the time within 
which such transactions must have taken 
place in order to make proof of them com- 
petent. Although it is generally said in the 
adjudications that they must have occurred 
about the same time as the commission of 
the particular fraud or offense in issue, such 
a statement is quite indefinite; and in some 
of the reported cases proof of them has heen 
received although they occurred months be- 
fore, and in others although they occurred 
afterwards. In the application of this rule 
each case must depend largely upon its own 
facts, and not infrequently the limit of time 
must rest practically in the discretion of the 
trial judge. We are not prepared to say that 
the transactions which were permitted to be 
proved in the present case were so remote 
in point of time as to be inadmissible, not- 
withstanding they took place about a year 
before those for which the accused was in- 
dicted. The evidence did not tend to show 
that the accused had devised a scheme to 
defraud to be effected by the use of the 
mails, but it did tend to show that he was 
then engaged in a scheme similar in other 
particulars to that charged in the indict- 
ment, the fraudulent character of which was 
in issue.” 


In Stern et al. v. U. S., 223 F. 762 (CCA-2, 
1915), the court followed that rule and stated 
or page 764: 

“It is complained that evidence of other 
similar, transactions was erroneously admit- 
ted by the court. The case, however pre- 
sents an exception to the general rute for 
the purpose of proving intent. The other 
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transactions proved were in the same busi- 
ness and done in the same way, with the 
same result. An intent to defraud would 
be more readily inferred from many in- 
stances than from the four charged in the 
indictment. People v. Marrin, 205 N. Y. 
275, 98 N. E. 474, 43 L. R. A. (N. S.) 754. 
They go to show the system of doing busi- 
ness. 12 Cyc. 411; People v. Peckens, 153 
N. Y. 576, 592, 47 N. E. 883.” 

The Circuit Court of Appeals for the 
Second Circuit followed the rule as above 
stated in the case of Farmer et al. v. U. S., 
223 F. 903 (CCA-2, 1915) wherein it held as 
follows: 


“The instances of frauds of exactly the 
same sort as those charged in the indict- 
ment, committed by one or more of the de- 
fendants prior to January 2, 1910, were ad- 
missible to show intent. There is nothing 
in our opinion in Marshall v. U. S., 197 Fed. 
511, 117 C. C. A. 65, to support a contrary 
contention. The Marshall Case, as we 
pointed out on motion for its reargument, 
was sui generis; there was nothing in the 
opinion to indicate that the wholesome prac- 
tice of showing intent by a party’s own acts 
was to be abrogated. A single sale of a 
single book, even at an exorbitant price, 
might not necessarily satisfy one that there 
was intent to defraud; but repeated similar 
transactions might well, as in the case at 
bar, demonstrate an intention to conduct a 
swindling enterprise.” 


A learned exposition of the rule of law 
under consideration was handed down by 
Justice Story of the United States Supreme 
Court in Wood v. U. S., 41 U. S. 342, where- 
in it was stated: 


“Cases of fraud present a still more strin- 
gent necessity for the application of the 
same principle; for fraud, being essentially 
a matter of motive and intention, is often 
deducible only from a great variety of cir- 
cumstances, no one of which is absolutely 
decisive; but all combined together may be- 
come almost irresistible as to the true na- 
ture and character of the transaction in 
controversy.” (Wood v. U. S., 41 U. S. 342; 
Colt v. U. S., 190 F. 305 (CCA-8, 1911); 
O’Hara v. U. S., 129 F. 551;. Moffatt v. 
U. S., 232 F. 522 (CCA-8, 1916).) 

This same rule was applied in Freeman v. 
U. S., 243 F. 353 (CCA-9, 1917) and in a 
long line of decisions thereafter. 


Under the practice in the federal courts, 
a count for violating Section 37 of the 
United States Criminal Code, to wit, the 
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conspiracy section, may be joined with sub- 
stantive counts alleging violation of Section 
215 of the United States Criminal Code, 
which is the mail fraud section hereinbefore 
referred to. There may be a separate count 
for each mailing, since each mailing consti- 
tutes a separate and distinct offense. 


Section 37 of Title 18 of the United States 
Criminal Code reads as follows: 


“CONSPIRING TO COMMIT OF- 
FENSE AGAINST UNITED STATES. [ff 
two or more persons conspire either to commit 
any: offense against the United States, or to 
defraud the United States in any manner or 
for any purpose, and one or more of such 
parties do any act to effect the object of the 
conspiracy, each of the parties to such con- 
spiracy shall be fined not more than $10,000, 
or imprisoned not more than two years, or 
both.” 


Where defendants have committed both 
the substantive offense under Section 215 
and a conspiracy to violate that section un- 
der Section 37, the government need not 
elect under which section it will prosecute, 
but may prosecute the defendants for the 
violation of both sections charged in sep- 
arate counts and joined in the same indict- 
men't.—In the case of Ryan v. U. S., 216 F. 
i3 (in which certiorari was denied, 232 U. S. 
726), one of the assignments of error was at 
page 27: 

“For error in refusing to require the gov- 
ernment to elect at the close of the entire 
case upon which charge of conspiracy it 
would further proceed in the trial; also, for 
error in refusing to order an election be- 
tween the conspiracy counts and the aiding 
and abetting counts; also, for failure to di- 
rect the jury to ignore the conspiracy counts 
as requested.” 

The court disposed of this assignment in 
very strony language. At page 38 it said: 


“Not only was the course thus adopted by 
the trial court [the refusal to compel an 
election] within the exercise of judicial dis- 
cretion, but we are impressed with the view 
that no other course could justly have been 
directed.” 


At page 38 it declared: 

“The above-recited contentions, therefore, 
of improper joinder and double punishment 
through such joinder of the two classes of 
counts must be overruled, in conformity 
with the rule and authorities referred to, 
together with the statutory provision for 
joinder of charges (section 1024, R. S. [U. 5. 
Comp. St. 1901, p. 720]) and authorities ap- 
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plicable Pays Logan v. United States, 
144 U. 263, 295, 12 Sup. Ct. 617, 36 L. 
Ed. pile ‘Pointer v. United States, 151 U. S. 
396, 400, 403, 14 Sup. Ct. 410, 38 L. Ed. 208; 
Williams v. United States, 168 U. S. 382, 
390, 18 Sup. Ct. 92, 42 L. Ed. 509; Burton v. 
United States, 202 U. S. 344, 358, 377, 378, 26 
Sup. Ct. 688, 50 L. Ed. 1057.” 


In a like manner the court, in Ader v. 
U. S., 284 F. 13, repeated the rule laid down 
in the Ryan case, at page 24, in the follow- 
ing manner: 


“Combining in the indictment charges of 
violation of section 215, C. C., with con- 
spiracy counts, is also complained of. De- 
spite criticism of the practice found in a few 
opinions cited by counsel for plaintiffs in 
error, the propriety of such practice is, we 
believe, altogether too well settled to war- 
rant question at this time. ae et 
al. v. U. S., 253 Fed. 417, 165 - 159; 
Preeman v. U. S., 244 Fed. 1, 6c. "C. a 
429; Jacobsen v. U. S. (C. C. A.) 272 
401; Ryan v. U. S., 216 Fed. 37, "3 x 
257; U. S. v. Rabinowich, 238 U. S. 85, 
Sup. Ct. 682, 59 L. Ed. 1211; Kelly v. U.S Ss 
258 Fed. 392, 169 C. C. A. 408; Schwartz- 
berg v. U. S., 241 Fed. 348, 154 C. C. A. 228.” 


Conspiracy to violate Section 215 may 
be proved solely by circumstantial evidence. 
—It is established beyond question, by a 
long line of decisions in the federal courts, 
that in prosecutions for conspiracy to com- 
mit an offense against the United States, 
the conspiracy may be proven by circum- 
stantial evidence and the defendants may be 
convicted thereon, though there was no 
direct evidence adduced at the trial to prove 
the conspiracy. 


In Burkhardt v. U. 


S., 13 F. (2d) 841, the 
court stated as follows: 


“Tt is fundamental that a conspiracy 
need not be established by direct evidence 
of an unlawful agreement. Its existence 
may ke shown by proof of facts from which 
the ivgical inference is that the unlawful 
overt acts were committeed in furtherance 
of a common design of the alleged con- 
spirators.” (U.S. v. Cole, 153 F. 80; Gilson 
v. U. S., 258 F. 588; Stafford v. U. S., 300 
F. 537; U.S. v. Breeze, 173 F. 402.) 


In Jesewski v. U. S., 13 F. (2d) 599, the 
court stated as follows: 


“As a general rule, conspiracy is not 
susceptible of direct proof of the unlawful 
agreement of the parties. It is sufficient 
if the evidence shows such concert of action, 
or such facts and circumstances from which 


the natural inference arises that the overt 
acts were in furtherance of a common design, 
intent, and purpose of the alleged unlawful 
conspiracy.” 


In prosecutions for conspiracy, great 
latitude in the introduction of circumstantial 
reese ry is allowed.—Wiilliamson v. U. S., 
207 U. S. 425. 

In Smith v. U. 
stated as follows: 


“In prosecutions of this nature, great 
latitude in the introduction of testimony is 
allowed, as in most instances the offense 
can only be established by circumstantial 
evidence.” (Citing Williamson v. U. S., 207 
U. S. 425.) 


Agency for mailing need not be proved. 
The fact of mailing in due course of busi- 
ness constitutes an agency and under Sec- 
tion 215, United States Criminal Code, the 
defendants may be charged with causing 
the letters to be mailed—In U. S. v. Ken- 
ofskey, 243 U. S. 440, Justice McKenna, 
speaking for the Court, stated: 


S., 267 F. 665, 


the court 


“The words of §215 are ‘place, or cause 
to be placed, any letter . . . package, writ- 
ing ... in any postoffice . .. to be sent 
or delivered. .. .’ 


“*Cause’ is a word of very broad import 
aiid its meaning is generally known. It is 
used in the section in its well-known sense 
of bringing about, and in such sense it is 
applicable to the conduct of Kenofskey. He 
deliberately calculated the effect of giving 
the false proofs to his superior officer; and 
the effect followed, demonstrating the ef- 
ficacy of his selection of means. It cer- 
tainly cannot be said that the superintendent 
received authority from the insurance com- 
pany to transmit to it false proofs. He 
became Kenofskey’s agent for that purpose 
and the means by which he offended against 
the provisions of the statute.” (Demolli v. 
U. S., 144 F. 363.) 


“We do not think the scheme ended when 
Kenofskey handed the false proofs to his 
superior officer. As said by the Assistant 
Attorney General: ‘The most vital element 
in the transaction both to the insurance 
company and to Kenofskey remained yet to 
become an actuality, i. e., the payment and 
receipt of the money ....’ Such payment 
and receipt would indeed have executed the 
scheme, but they would not have served to 
‘trammel up the consequence’ of the fraud- 
ulent use of the mails.” 


Upon evidence of the custom of a com- 
mercial house as to addressing and mailing, 
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mere execution of a letter in the usual 
course of business may be evidence from 
which the jury may infer that it was mailed 
or caused to be mailed by the defendants. 
—In Watlington v. U. S., 233 F. 247, the 
court stated the rule, at page 248, as follows: 


“No error occurred in the admission of 
evidence nor as regards instructions to the 
jury. The four letters of Harrison & Nor- 
ment were properly received, though the two 
to the loan company were quite unimportant 
in themselves. There was sufficient evidence 
that the letters were mailed and were re- 
ceived. The mailing of letters may be shown 
by evidence of the custom and course of 
men’s private offices and business. Knicker- 
bocker Life Ins. Co. v. Pendleton, ii. 
339, 345, 6 Sup. Ct. 74, 29 L. Ed. 432. The 
mailing of letters postage: prepaid raises 
a presumption of their receipt by the 
addressee. Kimberly v. Arms, 129 VU. S. 512, 
9 Sup. Ct. 355, 32 L. Ed. 764. The business 
of the accused and the size of the city in 
which he conducted it admit of the pre- 
sumption, without the addition of his street 
number to the address.” 


In Warren v. Warren, Park Baron held: 


“Tf a letter is sent by the post it is ‘Prima 
facie’ proof until the contrary be proved 
that the party to whom it is 
received it in due course.” 

(Brooks v. U. S., 146 F. 223; Levinson v. 
U. S., 5 F. (2d) 567, cert. den., 269.U. S. *04.) 

In a prosecution for using the mails to 
defraud, although there is no affirmative 
proof that the defendant placed or caused 
to be placed in the mails of the United 
States the letters in furtherance of the 
scheme, yet where the proof shows that the 
letter in question bore the defendant’s 
signature and was transmitted and delivered 
to a certain person by the post office estab- 
lishment of the United States in an envelope 
addressed to that person and bearing the 
postage stamp, and it further is uncontra- 
dicted that the defendant is the president, 
manager and chief stockholder of the com- 
pany involved in the prosecution, a jury 
is justified under all these circumstances to 
conclude that the defendant mailed or 
caused to be mailed the objectionable letter 
in question.—In Krotkiewicz v. U. S., 19 
F, (2d) 421, at page 424, the court stated: 


addressed 


“Counsel complains of the action of the 
court in receiving in evidence the financial 
statement alleged to have been sent to the 
David Adler & Sons Clothing Company, 
because ‘there is no proof as to how it was 
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received, or whether it was mailed by Mr. 
Krotkiewicz, or under his direction.’ There 
is no affirmative proof that plaintiff in error 
placed, or caused to be placed, the state- 
ments in question in the United States 
mails, and from the very nature of the 
transaction it would’ be difficult to produce 
such direct evidence; but the proof shows 
that the statements bore plaintiff in error’s 
signature, in his handwriting (which latter 
fact he admits), that they were transmitted 
and delivered to the Florsheim Shoe Com- 
pany and the David Adler & Sons Clothing 
Company by the post office establishment of 
the United States, in an envelope addressed 
to them, and bearing a postage stamp, and 
it is uncontradicted that plaintiff in error 
was the president, manager, and chief stock- 
holder of the Polonia Department Store; 
hence, from all the circumstances, the jury 
was justified in concluding that plaintiff in 
error mailed, or caused the statements to be 
mailed. There was no error in the court 
admitting said statements in evidence. The 
case of Levinson v. U. S., supra, is directly 
in point on this question.” 


In a prosecution under Section 215 of 
the United States Criminal Code, it is not 
necessary to show that all defendants joined 
in the objectionable mailing. A mailing 
caused to be mailed by one defendant would 
bind all defendants.—Tincher v. U. S., 11 F. 
(2d) 18, cert. den., 271 U. S. 664. 


In the 
page 21: 


Tincher case the court held at 


“The evidence showed clearly a fraudu- 
lent scheme entered into by the defendants, 
and there was evidence from which the jury 
could properly infer that the mailing of the 
letter -y Smith, with the note and lease en- 
closed, was an act done in furtherance of the 
fraudulent scheme, and that the scheme was 
in existence prior to the mailing of the 
letter. In such case the mailing of the 
letter was in law the act of all the defend- 
ants. Farmer v. U. S., 223 F. 903, 911, 139 
C. C. A. 341; Belden v. U. S., 223 F. 726, 730, 
139 C. C. A. 256; Wiborg v. U. S., 16 S. Ct. 
1127, 163 U. S. 632, 41 L. Ed. 289; Schwartz- 
berg v. U. S., 241 F. 348, 154 C. C. A. 228.” 


To the same effect see Grant v. U. S., 268 
F. 443, at page 446. 


Letters mailed in execution of a scheme 
to defraud need not disclose any fraudulent 
representation or purpose.—In Chew v. U. S., 
9 F. (2d) 348, Robert H. Chew was con- 
victed of using the United States mails to 
defraud in violation cf Section 215, United 
States Criminal Code, and also of con- 
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spiracy. Thereafter, he brought error. Among 
the errors assigned was one to the effect 
that the letters set up in the several counts 
of the indictment respectively did not dis- 
close upon their face any fraudulent repre- 
sentation or fraudulent purpose. In holding 
this contention untenable, the court held, 
at page 352: 


“The answer to this contention is that 
the letters mailed to carry out the scheme 
may themselves be entirely innocent on their 
face. All that is necessary is that the letter 
mailed should be one calculated o. designed 
to aid or assist in the execution or attempted 
execution of the scheme already devised. 
Lemon v. United States, supra [164 F. 953 
(C. C. A. 8), 90 C, C. A. 617]; Durland v. 
United States, 161 U. S. 306; Savage v. 
United States, 270 F. 14 (C. C. A. 8); 
Byron v. United States (C. C. A.) 273 F. 
769; Stewart v. United States, 300 F. 769 
(C. C. A. 8).” 


Proved copies of letters sent to accused 
who was charged with using the mails to 
defraud may be received in evidence with- 
out otherwise accounting for the originals. 
—The court, in Watlington v. U. S., cited 
above, held, at page 249: 


“Proved letters sent to an 
accused may be admitted in evidence, with- 
out otherwise accounting for the originals. 
Trent v. United States, Cc. C. A. —, 228 
Fed. 648; McKnight v. United States, 61 
C. C. A. 112, 122 F. 926.” 


Knowledge of the scheme in existence at 
the time of the mailing may be proved by 
circumstantial evidence. Knowledge of such 
scheme by and fraudulent intent of any de- 
fendant at the time of mailing may be shown 
by acts or conduct of the defendant either 
before or after the mailing. It may be in- 
ferred from such acts or conduct. 


In Garvey v. U. S., 4 F. (2d) 974, the 
circuit court held as follows, at page 976: 


copies of 


“The nature of the matter sent by mail is 
immaterial; it is the purpose inspiring the 
sending that brings the scheme deviser 
under national law, not the language of his 
communication. 


“Thus the circumstantial evidence justi- 
fied the jury in finding that the envelope 
did not come empty to Daney. We note 
that it is the language of the count that 
requires the envelope to have contained a 
letter or the like; so far as the statute goes, 
it would be quite possible so to use an 
empty envelope or a postal card blank ex- 
cept for address, as to satisfy the statute.” 


(Mounday v. U. S., 225 F. 965.) 
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Under an indictment charging a violation 
of Section 37, United States Criminal Code 
(a conspiracy to violate Section 215, United 
States Criminal Code), intent to use the 
mails may be shown by circumstances and 
may be inferred from the very nature of 
the scheme itself—In Farmer v. U. S., 223 
F. 903, a count under Section 37 USC 
charging a conspiracy to violate Section 215 
USC was joined with counts charging a 
viciation of Section 215 of the criminal code. 


In discussing the proof necessary to estab- 
lish an intent to use the mails, the court, 
in part, stated on page 907: 


“Direct evidence of intent is rarely avail- 
able; it may be shown by circumstances. 
Usually when the scheme is unfolded it is 
apparent that it could not be carried out 
without using the mails, and a jury is there- 
fore warranted, without further proof, in 
drawing the inference that those who de- 
vised the scheme intended to use the mails. 
... The scheme here revealed is markedly 
different from others which have been 
before the courts (mainly under old section 
5480), where it was evident that the scheme 
could not be successfully carried out with- 
out using the mails. Thus in the old ‘green 
goods game’, no personal interview could 
be risked until, after an exchange of letters, 
it appeared that some individual was a per- 
son who might be safely trapped. When 
the scheme is to dispose of stock at in- 
flated prices, advertisements have to be 
published calculated te bring inquiries by 
mail from many different places; in that 
way only can a sufficiently broad field be 
found for the dissemination of the securities.” 


The rule is reiterated in Freeman v. U. S., 
244 F. 1. 

In many cases in this jurisdiction, where 
the physical evidence of incendiarism was 
missing, the United States attorney was able 
successfully to prosecute by reason of the 
application of Sections 37 and 215 of the 
United States Criminal Code. This is true 
because the scope of a federal investigation 
is naturally wider and more extensive than 
an investigation conducted by local au- 
thority by reason of the fact that the United 
States attorney can transcend state lines in 
issuing subpoenas. In addition thereto, the 
United States attorney is not hampered by 
the narrow rules of law which sometimes 
make a conviction impossible in the state 
courts even though a confession is first 
obtained from one of the codefendants. Sec- 
tion 399 of the Code of Criminal Procedure 
of the State of New York provides as 
follows: 
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“$399. Conviction cannot be had on testi- 
mony of accomplice, unless corroborated. 
A conviction cannot be had upon the testi- 
mony of an accomplice, unless he be cor- 
roborated by such other evidence as tends 
to connect the defendant with the commis- 
sion of the crime. As amended L. 1882, 
c. 360, §1. Eff. June 21, 1882.” 


Our state courts have held that Section 
399 applied in a prosecution for conspiracy 
to procure the burning of a building (People 
of the State of New York v. Isidor Goodman, 
170 App. Div. 30). However, the federal 
rule is entirely different, for an accomplice 


need not be corroborated to support a con- 
viction. In U. S. v. Moran, 151 F. 661 
(CCA-2, 1945), in the opinion of Judge 
Swan, the court, after reciting the facts 
in that particular case, stated the rule as 
follows: “The rule ts well established that the 
testimony of an accomplice need not be corro- 
borated to support a conviction.” 


(Caminetti v. U. S., 242 U. S. 470, 495; 
U. S. v. Gallo, 123 F. (2d) 229, 230 (CCA-2).) 
This rule gives the United States attorney 
latitude and additional means of 


obtaining a conviction. [The End] 
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TTORNEYS are supposed to know 

everything about everything. They are 
supposed to know what causes a headache, 
what is the best make of radio or television 
set, which is the best buy in an automobile, 
whether certain stock will go up (or down) 
and, of course, they are supposed to know 
all about insurance. 


Being fallible human beings, they don’t 
know all of these things. By and large, 
they have a pretty good knowledge of their 
own profession, and some of them have the 
kinds of minds which have led them into 
exploration in other fields. 


At this time, let us explore one of those 
fields—ansurance—so that you have a little 
bit of general knowledge to help you out 
the next time some client asks a foolish 
question. 


Insurance is divided into several fields. 
Let us roughly divide them into the follow- 
ing classifications: (1) life insurance, (2) 
accident and sickness insurance, (3) marine 
insurance, (4) inland marine insurance, 
(5) fire insurance (and allied lines), (6) 
casualty insurance and (7) bonds. 
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In the field of life insurance, there is 
so much to know that you could spend a 
considerable number of hours reading and 
still than a 
cursory knowledge. However, let us look 
at some basic principles which may be of 
value. 


studying and have no more 


First of all, let us recognize that all life 
insurance is made up of pure fatality insur- 
ance, called term insurance, and an endow- 
ment coverage. Depending upon how much 
reserve there is from the endowment cover- 
age (even ordinary life insurance is a form 
of long-term coverage), we get a limited 
payment policy or some form of short- or 
long-term endowment coverage. Just re- 
member this: No matter what the policy 
is called for sales reasons, it is still no 
more than a combination of these two basic 
forms of protection-—term insurance and 
endowment insurance. 


Basically, a term insurance policy is a 
fatality policy. It pays off at the death of 
the insured. It provides the lowest pre- 
mium outlay and, in general, should be 
given serious consideration as the foun- 
dation for all estate planning programs. 


Ordinary life insurance is term insurance 
with a little bit of an endowment feature 
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added. The cash values (known as reserves) 
build up, since there is a surcharge made 
by the insuring company over and above 
the actual fatality premium. This enables 
the insurance company to continue the in- 
surance in force until its final endowment 
date and to do so, generally, at a level 
premium. There are a number of policies 
known as “modified” policies which are 
actually combinations of term insurance and 
ordinary life insurance, with an automatic 
conversion occurring from the term insur- 
ance to the ordinary life insurance after a 
stipulated number of years. 


Limited payment insurance, of which the 
most well known is twenty payment life, 
is merely a term policy which has had 
enough of an endowment feature added so 
that there is sufficient cash value after a 
given number of years to pay up all future 
premiums, You can roughly figure that the 
cash value or reserve of such a policy at 
maturity is equal to approximately 60 or 
65 per cent of the face value (the death 
benefit) of the contract. 


Generally speaking, the limited payment 
policy should be utilized by someone who 
feels that his (or her) income will be sus- 
tained at a high level for a limited period 
of time, and it is desired to have the insur- 
ance paid up during that period of time. 
For example, a baseball player might justi- 
fiably consider limited payment insurance. 
I severely criticize those agents who sell 
limited payment policies to men whose 
income actually goes up at about the time 
that their insurance premiums are paid up. 
One can gain the same results by purchas- 
ing an ordinary life insurance policy for a 
greater amount, thereby giving more pro- 
tection at a time when it is undoubtedly 
more greatly needed, and, at such time as 
income may turn downward, one can take 
a paid-up policy for a reduced amount. 


We finally come to the endowment policy, 
which is merely a pure savings technique 
with a small amount of death benefit added. 
Actually, an endowment policy would be 
something like this: 


If you went into a savings bank and said, 
“T want to give you $50 per year for the 


next 20 years. Can I then save up to 
$1,000?” Of course,’the cashier would tell 
you, “Yes.” But, if you then stipulated, 
“But in the event of death before I have 
saved $1,000, will you take the balance out 
of the bank’s reserve to give my estate the 
full $1,000?” Of course, the bank cashier 
would tell you, “No.” Well, that is what 
an endowment is and does. 
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Lawyers should know that the proceeds 
of life insurance can be “trusteed” through 
sections of the policy-contracts known as 
“optional settlement provisions” or “modes 
of settlement.” These provisions enable an 
assured (1) to leave his principal and inter- 
est, (2) to have the principal paid out over 
a period of years or (3) to purchase an 
annuity for the beneficiary, Like any form 
of trust, the principal can be held by the 
life insurance company only for “two tsres 
in being.” 


Every attorney should be aware of the 
special protective features which life insur- 
ance, in New York State particularly, en- 
joys. A policy made payable to a named 
beneficiary cannot be seized or attached by 
creditors of the assured during his life- 
time. Similarly, proceeds of life insurance 
made payable, on an income basis, to a 
named beneficiary cannot be attached by 
creditors of the said beneficiary except for 
“necessities of life.” 

As a general rule of thumb, attorneys, 
when doing any estate planning or pro- 
gramming, should see to it that life insur- 
ance policies are made payable to a named 
beneficiary and that there is also at least 
one contingent beneficiary. 


At this point, life insurance furnishes 
one of the most convenient techniques to 
legitimately minimize estate taxation. For 
example, even though the assured may pay 
the premiums on a policy, if he should 
irrevocably assign all right, title and inter- 
est in the policy (the incidents of owner- 
ship) to someone, the owner of that policy 
receives its benefits without the principal 
sum having to be considered part of the 
estate of the insured. Of course, the amount 
of annual premiums is an annual gift, and 
there are gift tax implications. 


Every attorney is aware of the fact that 
insurance is unquestionably the best instru- 
ment for providing ready funds for a corpo- 
ration or a copartnership at the time that 
a stockholder (in a closed corporation) or 
a partner dies. Life insurance provides the 
necessary funds to actuate a stock purchase 
agreement or a copartnership liquidation 
agreement. 


As a general rule of thumb, I would 
recommend that where there are two or 
more stockholders in a closed corporation, 
the corporation purchase the insurance on 
the life of each of the stockholders, with the 
agreement being between the corporation 
and the said stockholders for the purchase 
and retirement of the stocks at the death 
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of the said stockholders. I think that the 
income tax implications are quite obvious. 
Utilizing corporate dollars is far more eco- 
nomical, nine times out of ten, than using 
personal dollars. 


In looking at life insurance, one thing 
should be held in mind—life insurance was 
designed to replace the breadwinner’s earn- 
ing capacity with capital dollars. In pur- 
chasing life insurance, any buyer should 
recognize that he should buy the maximum 
fatality benefits for the minimum outlay of 
dollars for premiums. No sales argument 
of a selfishly motivated agent should ever 
be permitted to sway the intelligent buyer 
from this predetermined objective. Attor- 
neys can play an important part in advising 
their clients of this fact. So much for life 
insurance, 


Let us look at accident and sickness in- 
surance. This insurance is rapidly becom- 
ing one of the important forms of insurance 
protection, and attorneys should have some 
generalized knowledge of it. 


First of all, attorneys should recognize 
that agreements between corporations and 
their principals at interest in stock liqui- 
dation agreements should- also take into 
consideration sustained or permanent’ disa- 
bilities. Too frequently, stock purchase 
agreements or stock liquidation agreements 
are written without any thought being given 
to a cardiac attack or some other sustained 
disability. It is suggested that attorneys 
become aware of the utilization of accident 
and sickness insurance (and it should al- 
ways be on a noncancellable form) to be 
carried by a corporation to “step-in” in the 
event of a total or permanent disability. 

It is possible to put together a program 
of noncancellable accident and sickness in- 
demnity coverage with monthly indemnity 
benefits as high as $1,200. Men of meatis 
or corporations employing extremely highly 
paid executives should look into this entire 
picture more thoroughly than has been done 
in the past. 


Lawyers should also have some cogni- 
zance of the newly developed catastrophe 
medical expense insurance. This policy pays 
for all actual expenses of an accident or 
illness. As we all know, hospitalization 
insurance cannot handle a major medical 
catastrophe, such as a long sustained illness 
involving surgery, sustained nursing care, 
etc. The catastrophe medical expense in- 
surance policy picks up where _ hospitali- 
zation insurance leaves off. It is generally 
written with a deductible provision and with 
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a contributing or coinsurance provision. For 
example, a $5,000 policy would be written 
with a $500 deductible and with the assured 
paying 25 per cent of all expenses over and 
above the deductible feature. 


We needn’t go into marine insurance ex- 
cept to recognize that this deals primarily 
with insurance on boats and on the cargoes 
of boats. The recent disaster involving the 
Andrea Doria shows marine insurance at 
work. The damage to the two boats was 
insured by marine insurance known as hull 
insurance. The cargoes of the boats, which 
were destroyed or lost as a result of the 
collision, were also covered by forms of 
marine policies. 

Inland marine insurance covers that vast 
number of insurance coverages known as 
“floaters.” Your jewelry floater, your fur 
floater, a policy which covers the cargo of 
a truck, a policy which covers a dress 
manufacturer's merchandise while it is in 
process of manufacture on the premises of 
contractors—all of these are forms of in- 
land marine policies. Inland marine floaters 
provide the answer to many otherwise unin- 
surable types of risks. 

Let. me just say this about inland marine 
insurance. At any time a client has a prob- 
lem wherein he has to insure some kind of 
risk (other than a liability or negligence 
type of risk), let him look to inland marine 
coverage for an answer. The flexibility of 
inland marine floaters quite frequently pro- 
vides the answer to otherwise unanswerable 
insurance problems. Tell your client not to 
take “no” for the final answer. Ninety-nine 
times out of 100, something can be done— 
somehow. 


The vast field of fire insurance and its 
allied forms of protection are subject to a 
great deal of legal interpretation and litiga- 
tion. Attorneys should spend a little time 
learning something about fire: insurance— 
about the confusing thing known as “coin- 
surance”’—about that mysterious form of 
coverage called “use and occupancy” cover- 
age, which is also known as “business in- 
terruption insurance.” The reason an attorney 
should be familiar with these is that there 
is at least an even money bet that sometime 
or other in his career he will come face to 
face with the need to advise a client on his 
legal rigitts and position because of a loss 
involving one of these kinds of insurance. 


A reading of the various types of ex- 
tended coverage endorsements would be of 
value. You certainly should be aware of the 
fact that fire insurance has many and diverse 
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types of forms, and some reasonable familiar- 
ity with these is “in order” for every at- 
torney. The “allied lines” generally consist 
of windstorm insurance, water damage in- 
surance (and I don’t mean flood coverage 
or tidal wave coverage), sprinkler leakage 
insurance and similar types of material or 
property damage coverages. 


In the field of casualty insurance, attorneys 
should have some familiarity with the work- 
men’s compensation insurance policy and 
how it is effected by the workmen’s com- 
pensation laws of the state involved. Cer- 
tainly a knowledge of the various types of 
third-party liability policies is a necessity 
for any attorney who might be involved in 
litigation, either defending or assailing an 
insurance company or somebody who is 
involved in negligence litigation. 


Liability policies are rapidly being made 
so broad and comprehensive that an at- 
torney should make certain that his clients 
are protected to the nth degree with high 
limit comprehensive liability coverage. It 
is possible to wrap an individual or a busi- 
ness entity up so securely in a liability in- 
surance cocoon that it is disgracefully 
unnecessary that any firm be either unin- 
sured or underinsured in the event of third- 
party litigation. 


There are the various forms of crime 
coverage which go to make up the final pic- 





ture of casualty insurance. In the field of 
bonds, one looks at fidelity or honesty in- 
surance and the many types of surety bonds. 
Most attorneys have a good deal of fa- 
miliarity with surety bonds, so they will not 
be dealt with at this time. However, at- 
torneys should make certain that their 
clients have an awareness of the imperative 
and driving need for fidelity insurance. This 
is the kind of insurance that is rarely needed, 
but when it is needed it is frequently so 
definitely needed that without adequate 
fidelity bond coverage a firm can go into 
bankruptcy. 

This leads me to the final principle which 
can be enunciated in any insurance-buying 
technique. Insurance should not be bought 
to provide protection against the foresee- 
able nuisance claim. Any business operation 
can be so designed, and personal budget can 
be so designed, as to take into consideration 
pay-outs for these foreseeable small claims. 
But no matter how improbable the loss, if 
it is conceivably possible, then insurance 
should be purchased against such risk if it 
can be catastrophic. Thus, a fidelity bond 
should be purchased for extremely high 
amounts. Bodily injury liability insurance 
and property damage liability coverage 
should also be purchased for extremely high 
amounts. Remember this for yourselves; 
remember it for your clients. [The End] 


Extra-Judicial Settlement 


of Insurance Claims 
By EDWARD M. FULLER 


Mr. Fuller, who is secretary-treasurer of 
Greenwood Mills, Inc., ts chairman of 
the Arbitration Committee of the Na- 
tional Federation of Textiles. 
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HILE my article has a rather fancy 

title, what I will really discuss with 
you is arbitration—what it is, how it works, 
its benefits and, parenthetically, some of its 
disadvantages. As to the latter, however, I 
frankly admit that I cannot speak with en- 
thusiasm since my experience with arbitra- 
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tion over the years has been universally 
favorable. When I speak of disadvantages, 
I do so only through hearsay. 


What is arbitration? How is it being 
used and how can it be expanded within 
the insurance industry? First, let me an- 
swer the above questions by telling you 
what arbitration is not. It is not mediation; 
it is not compromise. Many have the im- 
pression that a controversy submitted to 
arbitration never results in a clear-cut de- 
cision in favor of one party or the other 
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but always represents some kind of quo- 
tient verdict or halfway point between the 
contentions of the parties. 
not so. 


That simply is 


To arbitrate—by the simple dictionary 
definition—is to decide as a judge in a dis- 
pute. It is, in addition, the voluntary agree- 
ment of two or more parties to submit a 
dispute to a third person or a board of 
persons for final determination. It is a 
voluntary process. The average person 
thinks of arbitration in conjunction with 
labor matters and the resolving of disputes 
under labor contracts between employees 
and management. It is true that it is in 
the labor field that arbitration finds its most 
frequent use. However, there is a place for 
arbitration in every industry to resolve and 
determine disputes upon contracts, claims 
for damages, and in every situation that 
could give rise to litigation, except those 
prohibited by statute marital 
difficulties. 


such as 


Arbitration is a true and tried procedure. 
There is nothing new about it. It was pro- 
vided for in Roman law and in English law. 
Today, it is clothed with the sanction of 
state statutes in 15 states, including New 
York, which protect and implement the 
arbitration process of future disputes. Pro- 
vision for arbitration is written into federal 
law by the United States Arbitration Act, 
and a universal arbitration act was adopted 
by the National Conference of Commis- 
sioners on Uniform State Laws. While 33 
states of the nation have not yet recognized 
enforceability of an agreement to arbitrate 
future disputes, in those states there never- 
theless is recognition of an agreement to 
arbitrate an existing dispute, and such may 
be enforced as may other valid contracts. 


Perhaps in approaching the discussion of 
how arbitration actually works and how it 
is being applied and can be applied in the 
insurance field, a review of the pertinent 
features of the New York statute (Article 
84 of the New York Civil Practice Act) 
would be appropriate. New York’s arbitra- 
tion law provides: 


(1) The agreement to arbitrate shall be 
in writing. Thus, a clause in a contract 
providing that future controversies arising 
under the contract shall be submitted to 
arbitration is enforceable. You will be in- 
terested to know that the courts have held 
that an agreement to arbitrate future dis- 
putes need not be signed by the party to 
be charged but need only be in writing. 
Thus, the arbitration clause contained in a 
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policy delivered to a policyholder is en- 
forceable. Likewise, the arbitration clause 
in a contract for the sale of goods, which 
contract is delivered to the buyer and re- 
tained by him without question, permits the 
enforcement of the arbitration clause with- 
out the acknowledgement of the 
buyer. 


signed 


(2) The courts will direct that arbitration 
proceed if a valid contract for arbitration 
exists. 

(3) If the parties cannot agree upon an 
arbitrator or make 
provision for the appointment of an arbi- 
trator, the court is authorized to do so. 


arbitrators or do not 


(4) If an arbitrator duly appointed de- 
lays in proceeding with the arbitration, the 
court may direct him to proceed. 


(5) The arbitrator may issue subpoenas 
to command the presence of witnesses or of 
books, records and other documents. 


(6) A motion may be made to the court 
to vacate an award or to otherwise chal- 
lenge it on the grounds that the arbitrator 
(a) failed in his duty by conducting an un- 
fair hearing, (b) failed to grant an adjourn- 
ment for good cause, (c) has been guilty 
of bias or fraud or (d) exceeded his powers 
which are confined to the arbitration 
agreement. 


(7) Judicial confirmation may be ob- 
tained of the award, and judgment entered 
thereon. The award may grant damages 
or direct specific performance, or both. 


Thus, awards in arbitration may be en- 
forced to the same limit as judgments ob- 
tained through the conventional processes 
of our courts, and the “extra-judicial proc- 
ess” becomes finalized by judicial process. 

The usual arbitration agreement as to 
future disputes or submission agreement of 
an existing controversy provides that the 
rules of the arbitration tribunal to which 
the matter is submitted shall govern. 


The largest and by far the best-known 
tribunal is the American Arbitration Asso- 
ciation. This is a national nonprofit organi- 
zation chartered under the laws of New 
York. The association maintains in more 
than 1,600 cities a national panel of arbitra- 
tors which includes some 13,000 men and 
women experts in all trades and professions. 
It is this tribunal which was selected by 
the automobile liability underwriters for the 
hearing and determination of insurance 
carriers liability under the voluntary en- 
dorsement protecting the assured and his 
guests against any uninsured driver, and, 
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as to the assured and his family, the en- 
dorsement provides protection against unin- 
sured drivers when hit on the street as 
pedestrians. 


The American Arbitration Association is 
not unfamiliar with the handling of accident 
claims. It was through this that I first 
became actively engaged in arbitration when 
in 1933, because of the terrific confusion in 
the municipal courts of this city, the asso- 
ciation of the bar, with the endorsement of 
the Superintendent of Insurance and the 
presiding justice of the municipal court, put 
the pressure on both attorneys and casualty 
insurance companies to the end that arbi- 
tration be used to relieve this congestion. 
Some 18,000 cases were submitted by the 
insurance companies and more than 50 per 
cent were either arbitrated or settled. The 
majority were handled through the Ameri- 
can Arbitration Association—some through 
arbitrators assigned te the municipal courts. 


In due course, the municipal courts were 
practically up to date, and arbitration is 
credited with a substantial assist in that 
development. At that time the bar was 
educated in the facilities of arbitration 
through personal calls on each attorney rep- 
resenting a plaintiff in a case on the munici- 
pal court calendar. It is to be hoped that 
the bar has not forgotten their lessons and 
that attorneys realize that the arbitration 
process is available to them upon the con- 
sent of their adversaries and the parties. 


It is possible that many of you have had 
no personal experience with arbitration as 
an advocate, as a party or as an arbitrator. 
I should like, therefore, to mention briefly 
(1) how arbitration proceedings are initiated, 
(2) the qualifications of arbitrators and (3) 
the conduct of the hearings. If the contro- 
versy has arisen under a contract providing 
for arbitration, then one party or the other 
files a demand for arbitration stating briefly 
the issues involved and submitting it to the 
tribunal provided for in the contract. If 
there is no such contract, then the parties 
must first agree to arbitrate and enter into 
a submission agreement, which today usually 
provides for an arbitration under the rules 
of one of several arbitration tribunals in the 
city. In either case, once the arbitration 
tribunal has the case, the following proce- 
dure takes place: (1) the selection of arbi- 
trators, (2) the selection of a date for the 
hearing, (3) the hearing, (4) the award and 
(5) judicial confirmation of the award, if 
necessary. 


Arbitrators are selected in two ways: (1) 
by each party naming an arbitrator and the 
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two selecting a third or (2) by the panel 
system. The first method is becoming ob- 
solete since experience has shown that an 
arbitrator selected by a party feels some- 
how compelled to lean toward the side of 
the party who chose him. In the delibera- 
tions of the arbitrators, if not actually during 
the hearing, he slips into the position of 
advocacy, leaving the umpire in the middle. 
Very frequently awards made by such a 
panel are signed by only two with the third 
arbitrator dissenting. Such awards are per- 
fectly valid, but are to be discouraged. 


If the panel system is used, as at the 
American Arbitration Association, a list of 
qualified arbitrators is submitted to each 
of the parties and they are asked to strike 
from it the names of those whom they prefer 
not be selected and to number those re- 
meining in the order of their preference. 
Fom the names remaining the association 
selects one or three (if the parties desire 
that number) arbitrators as the case may 
be. On no less than five days’ notice the 
association schedules the first hearing. If 
there are three arbitrators, they agree 
among themselves as to who should serve 
as chairman. 


At the opening of the hearing the arbi- 
trators are sworn and sign their oath. The 
parties are present with their witnesses and 
other proofs. The usual practice for the 
arbitrators is to ask the attorneys, if they 
are present, or the parties to make a brief 
opening statement as to the issues involved. 
The claimant usually speaks first. Testi- 
mony is then taken exactly as in a court 
proceeding with the witnesses being sworn 
by the arbitrators. A stenographic record 
is kept if the parties desire it and pay for it. 


The major difference between an arbitra- 
tion hearing and a court trial is that the 
rules of evidence do not apply. Thus, hear- 
say is admissible. Correspondence, signed 
statements and other documents may be in- 
troduced, providing in the opinion of the 
arbitrators they are pertinent to the issues. 
Tn effect, an arbitration proceeding receives 
the same kind of attention as would a con- 
ference between disputants sitting around a 
table. 


Good arbitrators keep the proceedings 
orderly, and good trial attorneys conduct 
them that way with direct examination and 
cross-examination conducted as in court. 
The parties or their attorneys will always 
be heard on objections, and the arbitrators 
rule on those objections usually through the 
chairman. Once the hearing is under way 
the arbitrators are in sole charge of it and 
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may grant or refuse adjournments in their 
discretion. When each party has submitted 
all of the testimony and evidence it desires, 
or that the arbitrators feel would be helpful 
to their decision, opportunity for summa- 
tion is usually permitted. Thereupon, the 
hearings are declared closed, and the clerk 
provided by the tribunal so indicates on his 
minutes (which consist only of the names 
and addresses of those witnesses who testi- 
fied orally and the list of exhibits received 
and marked in evidence). The arbitrators 
then have 30 days or such other time as 
may be provided by the rules or by agree- 
ment between the parties in which to make 
their decision and render their award. 

Usually decisions and awards consist of 
a simple statement to the effect that the 
arbitrators, having heard all of the proofs 
of the parties, award as follows—and then 
grant money damages or award other relief 
as in equity. The award is then signed by 
the arbitrators, or by any two of them if 
there be three, and delivered to the pre- 
vailing party who may move in the appro- 
priate court for confirmation and the entry 
of judgment. In New York, practice is to 
bring such motion in the New York Su- 
preme Court, but if the arbitration clause 
or submission provides that the United 
States district courts may have jurisdiction, 
the motion may be brought there. Many 
of us who have had experience with arbitra- 
tion involving parties residing in different 
states recommend that the United States 
district courts be used for the obvious rea- 
son that the federal courts throughout the 
nation will enforce the judgments of the 
district courts of other states whereas, in 
spite of the full faith and credit clause of 
our Constitution, some state courts are prone 
to go behind the judgments of the courts 
of other states and if there be any question 
of jurisdiction or the validity of the arbitra- 
tion contract, even though determined in 
the court which has confirmed the award 
and entered judgment, they will hear it 
de novo. 


The qualifications of arbitrators are very 
important. No person shall serve as an 
arbitrator if he has any financial or per- 
sonal interest in the result of the arbitration 
unless the parties waive such disqualifica- 
tion. Likewise, no arbitrator should have 
any family or close business relationship to 
either of the parties or any personal bias 
or prejudice regarding them. If, for ex- 
ample, an arbitrator selected is doing sub- 
stantial businenss with any of the parties, 
he should disclose that fact. In my judg- 
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ment he should be disqualified unless the 
parties waive his disqualification in writing. 
The panels of most arbitration tribunals are 
so large and studded with so man. able and 
experienced men that there should never be 
a case heard by an arbitrator who is subject 
to disqualification under these standards. 


Of course, the very great value of arbitra- 
tion is that it is economical, speedy and of 
great convenience to the parties. It is also 
a private proceeding and less formal than 
the courts and one in which the parties and 
their witnesses should and do feel much 
more comfortable. For those of you who 
have wrestled with the court calendars and 
waited for days with your cases at the head 
of the ready calendar, I need not point out 
what a great advantage it is to know just 
when your case is going to be tried, both 
by the day and the hour. How much easier 
it is to prepare a case and to marshal your 
witnesses if you can tell them definitely 
that they will be heard at a certain time 
on a certain day. This is particularly apt 
with regard to professional witnesses, es- 
pecially those from the medical profession. 
The expense accounts of the casualty com- 
panies defending negligence cases are loaded 
with lost-time payments to witnesses who 
have been subpoerazed into court four, five 
and six times before the case is finally 
reached. Arbitration eliminates that non- 
sense. In the case of the trial attorney, his 
time is saved by the fixed date of an arbitra- 
tion hearing and by the fact that it can be 
set at an hour most convenient to him, even 
at 3:00 or 4:00 in the afternoon, giving him 
three quarters of a day for other duties. 


I should like to turn now to suggestions 
as to broadening the use of arbitration in 
the insurance field—first, in negligence cases; 
second, in disputes between insurance car- 
riers; and third, in disputes between insur- 
ance carriers and their assureds. 


In negligence cases which glut our courts, 
arbitration has and always can relieve 
calendar congestion, giving the parties a 
chance to dispose of litigation promptly. 
Earlier this year Raymond N. Caverly de- 
livered an address at the association of the 
bar on arbitration and negligence. It ivas 
an excellent discussion, and I would like 
to quote some of his remarks: 


“The casualty imsurance industry, con- 
trary to any impression that may have pre- 
vailed in the past, wants, first of all, to 
avoid litigation and, secondly, to dispose of 
litigation promptly when it is impossible 


to avoid it. . . . The waiver of jury in our 
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Supreme Court has been fairly general in 
recent years, and I believe there have been 
more non-jury negligence cases tried than 
jury cases. It would seem, therefore, that 
about everything than can reasonably be 
done under the present court system to re- 
lieve calendar congestion has been done. 


“I have a suggestion to make to the Asso- 
ciation of the Bar which I believe is a real 
As a temporary measure why 
sar sponsor 


challenge. 
not have the Association of the 
an arbitration program, using the excellent 
facilities which the American Arbitration 
Association has to offer? The panel of 
arbitrators should be chosen by the Asso- 
ciation of the Bar. I believe the Association 
of the Bar could produce a panel of lawyers 
of about the type as we now have 
serving as Supreme Court Judges. If trial 
before a Judge without a jury is satisfac- 
tory, why not a trial before an arbitrator of 
this type? It is not fair to expect men of 
the proper type to give a substantial amount 
of time without compensation, and some 
provision should be worked out for com- 
pensating arbitrators for their time. I believe 
the insurance carriers and the plaintiffs’ 
attorneys could agree on arbitrating the 
ordinary run-of-the-mill automobile negli- 
gence cases before arbitrators so chosen. 
The sponsorship of the Association of the 
Bar should inspire confidence in the pro- 
gram. With the cooperation of all the in- 
terested parties such a program should clear 
up the present calendar situation within a 
year. If it were once cleared up, perhaps 
the existing court machinery would be ade- 
quate to handle the new business that might 
develop, at least until authorization could 
be secured for more judges.” 


same 


On the advantage of arbitrations in settling 
disputes between insurance companies, I 
quote again from Mr. Caverly’s address: 


“Another phase of arbitration which I, 


together with some other insurance ex- 
ecutives, was instrumental in setting up is 
the arbitration plan operated under the 
supervision of the Association of Casualty 
and Surety Companies for disputes between 
insurance companies. This program was 
started in New York City more than 30 
years ago (also by the American Arbitra- 
tion Association with James A. Beha, then- 
president of the National Bureau of Casu- 
alty and Surety Underwriters) and is now 
in operation in all parts of the United 
States, there being now 87 arbitration tri- 
bunals operating in different parts of the 
country. Cases arbitrated are primarily 
automobile collision subrogation cases. In- 
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surance carriers write a great volume of 
collision insurance, which is coverage for 
damage to the insured’s car. After a loss 
of this type is paid, the insurAnce carrier 
is subrogated to the insured’s claim against 
whoever was responsible for the damage. 
In other words, if these cases wére in court 
they would be property damage. negligence 
cases. During the year 1955 something 
over 10,000 cases of this kind were con- 
cluded under this Inter-Company Arbitra- 
tion Program. The arbitrators are all 
volunteer arbitrators, usually lawyers con- 
nected with companies other than those 
interested in the dispute. Last year these 
arbitration tribunals actually heard aid de- 
cided 6,192 cases involving claimed da:nages 
of $1,670,190... Another 3,748 cases were 
filed for arbitration but were settled prior 
to hearing. In addition to this, a yreat 
many more cases were disposed of by 
settlement without ever being filed for ai hi- 
tration, undoubtedly because of the exi:t- 
ence of the arbitration machinery and tie 
ability of the claimant to have his case di;- 
posed of within a month or six wecks. of 
the time the case could be filed for arbitra- 
tion. It may be interesting for you to know 
that of all the cases actually arbitrated, 
2,973 were settled in favor of the claimant 
and 3,219 were settled in favor of the de- 
fendant. Altogether, 249 insurance companies 
are now participating in this program with 
satisfaction to all concerned. I am sure 
that all here will agree that this is a very 
real contribution to the relief of calendar 
congestion.” 


I have already referred to the innovation 
of requiring arbitration between the insur- 
ance carrier and its assured, his family and 
guests, under the voluntary endorsement 
on automobile liability policies in indemni- 
fying the assured against the negligence of 
any uninsured driver. The American Arbi- 
tration Asscciation Accident Claims Tri- 
bunal has set up rules applicable to such 
cases and has established a special panel of 
arbitrators in every county seat in the State 
of New York. In addition, since the volun- 
tary endorsements cover accidents any- 
where in the United States and Canada, the 
facilities of the association are available 
throughout the land. 


You will be interested to kpow that only 
this month two automobile liavility under- 
writers voluntarily submitted a question of 
coverage to arbitration under the rules of 
the American Arbitration Association. One 
insurance company had disclaimed liability 
under a policy on several grounds including 
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the contention that the automobile alleged 
to be covered had actually been transferred 
to another and that the named assured was 
not, in fact, the owner of the car at the time 
of the accident. The other insurance com- 
pany, being liable under its voluntary en- 
dorsement if one of the cars in the accident 
was actually uninsured, sought to have this 
question of coverage decided by arbitration, 
and this has been done. 


I understand, also, that at least two large 
and well-known automobile underwriters 
have found that the public is willing to buy 
the voluntary endorsement, and application 
has been made to the Insurance Commis- 
sioners of some 40 states to extend its use. 
In other words, it begins to look as though 
the voluntary endorsement with its provi- 
sions for arbitration is here to stay. 


I would suggest the feasibility and desir- 
ability of enlarging on the use of arbitration 
bets, °n insurance companies and their policy- 
holders to resolve and determine any con- 
troversy that might arise between them 
under the terms of the policy. While this 
trobably requires cooperation of the state 
Insurance Departments and possibly of 
legislatures in some states, at least in those 
which recognize contracts to arbitrate future 
disputes, as in New York, it would be a 
logical improvement. How much more 
speedily, delicately and tactfully can a dis- 
pute between (1) a life insurance company 
and a beneficiary, (2) a burglary under- 
writer and its assured and (3) a health and 
accident carrier and its policyholder be 
handled in arbitration compared to the 
harsh glare and interminable delays of the 
courts. There are literally thousands of 
qualified men in and out of the insurance 
industry who could sit as judges (as arbi- 
trators do) and dispose of these differences 
quietly and privately and, above all, speed- 
ily and economically. 


The appraisal clause in the standard fire 
insurance policy reads as though it were an 
arbitration provision, but it is not and the 
courts have repeatedly held that it is not. 
If it were amended to provide for arbitra- 
tion as well as appraisal, or that the ap- 
praisers should act as arbitrators under the 
arbitration statutes applicable, the policy- 
holder and the company could better be 
served as the award ot the appraiser would 
be final and binding and both parties would 
have the advantage of protection under the 
arbitration statutes. 


In closing, I wish to emphasize that the 
acceptance of arbitration by such great in- 
dustries as the textile industry and the food 
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industry, and the acceptance in employer 
and management labor disputes has already 
eliminated practically all litigation from the 
courts in these fields to the everlasting 
benefit of the public, the judges and the 
taxpayers alike. Even some governmental 
agencies provide for arbitration under the 
federal law. What a happy situation it 
would be for our court congestion in New 
York City if the corporation counsel were 
empowered to arbitrate the thousands of 
cases pending against the city and its vari- 
ous agencies—the transit authority being a 
classic example. 


Of course, the success of any such inno- 
vation would depend upon the education of 
the bar and of the public, and would depend 
upon the cooperation of the bar in advising 
their clients to consent to arbitrate such 
matters. We note with interest the recent 
announcements by the presiding justice of 
the Appellate Division in the First Depart- 
ment of rules which are designed along the 
lines of arbitration procedure. Attorneys 
would certify that their cases are actually 
ready to proceed for trial before being 
placed on the calendar. Simple statements 
of the controversy, rather than voluminous 
pleadings, would be presented to the court 
for pretrial hearings. 


I am to emphasize that the place of the 
lawyer in arbitration is established, and it 
is protected by state statute. Without the 
cooperation of the bar, arbitration could not 
have reached the vast proportions that it 
has. The bar should be continually re- 
minded of the advantages of arbitration to 
the lawyer and his client and dissuade«a 
from the idea that he is at a disadvantage 
there. We hear him say (1) that he fears 
arbitration; (2) that it is always a com- 
promise; (3) that he has no right to appeal 
from an award, except upon the limited 
grounds provided by statute such as fraud, 
prejudice of the arbitrators or their going 
beyond the scope of their powers; (4) that 
hearsay evidence and the admission of 
documents not formally identified under 
the rules of evidence can prejudice his case; 
and (5) that the arbitrators’ powers to pass 
mpon the law and the facts is a dangerous 
thing. These are not valid objections. 


As to the right to appeal, I ask you 
whether—in nine cases out of ten—an 
appeal from a judgment after court trial as 
being against the weight of evidence is 
useless. I suggest that if arbitrators should 
by chance make a mistake on either the 
facts or the law, and such error is apparent 
on the face of the award, the aggrieved 
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party’s rights are protected by the right 
to move in the courts to vacate the award. 
I suggest, also, that the average arbitrator 
drawn from the field of interest from which 
the case arises is perhaps even better quali- 
fied to make a sound, forthright and final 
decision on the issues than even a blue 
ribbon juror or a judge who must first be 
educated in the customs and practices of 
the industry involved in a given case. 

As to so-called hearsay evidence, my 
experience has been that it is received by 
intelligent arbitrators only for what it is 
worth and weighed accordingly. 


A REPORT FROM THE EDITOR—— 


| 

noted that it takes four years for a personal 
injury action to come to trial in New York 
City. However, he said that this does not 
reflect the picture in the rest of the state 
and throughout the rest of the country. He 
stated that there was less than an eight- 
month delay to come to trial in Buffalo, a 
delay of only 14 months in Albany and no 
delay in Syracuse. It takes less than a 
year to get to trial in Los Angeles, he 
added. 


Mr. Averbach declared that three sound 
proposals have been advanced to cure the 
court congestion problem. They are as 
follows: (1) add more judges, (2) expand 
the use of pretrial conferences and (3) adopt 
the rule of comparative negligence. He 
feels that the solution to the problem is not 
elimination of trial by jury. 

New Jersey has conquered the problem 
by streamlining her court structure. Asso- 
ciate Justice William J. Brennan, Jr., re- 
cently appointed to the United States 
Supreme Court, states that New Jersey is 
one of the few states where a plaintiff can 
file a complaint and have his case come to 
trial within six months. The problem was 
beaten “simply by abandoning an archaic 
system of 17 virtually autonomous courts 
and substituting an integrated court system 
operated much as a business corporation.” 
The system is supervised by the chief jus- 
tice of the New Jersey Supreme Court, who 
can assign judges anywhere in the state as 
needed. 

Samuel H. Hofstadter, in his article 
“Alternative Proposal to the Compensation 
Plan,” which appeared in the March 13, 
14 and 15, 1956 issues of the New York 
Law Journal, and was reprinted in the May, 
1956 issue of THe INsuRANCE Law JouRNAL, 
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Finally, I would like to quote the final 
sentence of the address (published in the 
January, 1956 issue of this JouRNAL) given 
to this forum last year by J. Noble Braden, 
executive vice president of the American 
Arbitration Association, He stated: 

“Let’s exercise some of our American 
freedom and use the voluntary process of 
arbitration. Arbitration is the Ameri- 
can way to settle disputes; it is economical, 
speedy and just. It is a high form of self- 
regulation—the democratic process at work.” 


[The End] 


Continued from page 756 


suggested that automobile accident cases 
be assigned to special courts and heard be- 
fore a three-man tribunal composed of a 
jurist, a layman. and a physician, with the 
principle of comparative negligence substi- 
tuted for the rule of contributory negligence. 


Only time will tell if the problem is 
eliminated and by what means. 


Persons and. Events 


The Law-Science Institute, sponsored by 
the Schools of Law and Medicine of the 
University of Texas, will hold its Mid- 
winter Law-Science Short Course, February 
7-9, 1957, in Austin, Texas. It will feature 
a discussion of “Medicolegal Aspects of 
Injuries of Face, Head and Neck.” 


The National Association of Independent 
Insurers will hold a workshop meeting 
April 3-4, 1957, at the Mark Hopkins Hotel 
in San Francisco, California. Such topics 
as financial responsibility and compulsory 
insurance will be analyzed. 


Top executives of more than 400 life and 
property insurance companies from 35 for- 
eign countries and the United States will 
gather May 21-22, 1957, on the University 
of Pennsylvania campus for an international 
conference of insurance authorities. Subjects 
on the program include (1) the place of 
private enterprise and government in health 
insurance and (2) recent developments in 
insurance regulation throughout the world. 


Malvin E, Davis was elected president of 
the Society of Actuaries during the society’s 
recent meeting. 


Don Mitchell was named South Dakota 
Insurance Commissioner to succeed George 
O. Burt, who resigned last summer. 
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Workmen's Compensation Act 
Bars Common Law Action 


The workmen’s compensation act bars an 
employee from bringing a common law 
action against the employer even if the 
particular element of damage is not com- 
pensated by the act. Illinois. 


The plaintiff was injured in the course 
of his employment when a safety device on 
the “man lift” which he was riding failed 
to operate. He alleged that “his internal 
organs were greatly crushed and bruised 
including a ruptured urethra, which injuries 
have not permanently disabled [him] from 
engaging in his usual type of work but have 
rendered him impotent and have caused him 
great pain and suffering.” He received bene- 
fits under the workmen’s compensaticn act 
for the period of his temporary total dis- 
ability. His impotency claim before the 
industrial commission was still pending 
when he brought a common law action 
against his employer for this injury. 


Section 5(a) of the Illinois workmen’s 
compensation act provides in part: “Nc 
common law or statutory right to recover 
damages for injury or death sustained by 
any employee while engaged in the line 
of his duty as such employee, other than 
the compensation herein provided, shall be 
available to any employee who is covered 
by the provisions of this Act .” The 
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plaintiff took the position that the fore- 
going provision was inapplicable where the 
injury is not compensated by the act. The 
court indicated that it thought the injury 
(ruptured urethra) would be considered 
compensable by the industrial commission. 
However, the court said that Section 5(a) 
bars a common law action even ifthe particu- 
lar element of damage is not compensable. 


The court said that by the compensation 
act the legislature required an employer to 
give up certain defenses and required the 
employee to give up certain recoverable 
elements of damage of a common law negli- 
gence action. This has been held many 
times to be a reasonable exercise of the 
legislature’s police power. 

The court concluded (1) that Section 
5(a) of the workmen’s compensation act 
barred the plaintiff’s action and (2) that 
the act was constitutional. There was one 
judge dissenting—Moushon v. National 
Garages, Inc. Illinois Supreme Court. Septem- 
ber 25, 1956. 6 NeciiceNce Cases (2d) 278. 


Short Shorts from the Courts 


Kentucky . . . A drug store owner was 
not liable for injuries sustained by a cus- 
tomer who was accidentally tripped by a 
child sitting on the floor of the store read- 
ing a comic book.—Otto et al. v. Waters. 
Kentucky Court of Appeals. September 14, 
1955. 6 NeGLiceNce Cases (2d) 257. 


Massachusetts . . . A tenant at will had 
no cause of action against the landlord for 
injuries sustained in a fall caused by over- 
flowing water from plumbing fixtures.— 
Barrett v. Wood Realty, Inc. Massachusetts 
Supreme Judicial Court. June 29, 1956. 
6 NeGticence Cases (2d) 136. 
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LIFE 


| Summaries of Selected 


| Decisions Recently Reported 
| by CCH LIFE INSURANCE 
REPORTS 


Presumption Against Suicide 
Resolves Question of Fact 


The presumption against suicide contin- 
ues to the end of a case. If a fair question 
of fact is presented as to whether death 
was due to suicide or accident, the jury 
should find that death resulted from acci- 
dent. New York. 


The plaintiff, beneficiary of three policies 
covering her husband, brought an action to 
recover double indemnity benefits under 
these policies. The policies provided double 
indemnity benefits when death resulted from 
physical violence due to “accidental means.” 
These benefits were not payable if death 
resulted from suicide. 


The facts showed that the insured died 
from injuries sustained when he either fell 
or jumped from a second story window of a 
veteran’s hospital. The event leading to his 
death was unwitnessed. He was 29 years 
old and had suffered for many years from 
rheurpatic heart disease, shortness of breath 
and ankle edema. 


The insurer pzid ordinary death benefits 
but denied that double indeimnity benefits 
were payable. It defended on the grounds 
(1) that the proof failed to establish that 
death was due to “reccidental means” and 
(2) that death resulted from suicide. The 
jury found that the insured’s death was 
due to accident. The court, however, ruled 
that “due proof” of death by accidental 
means was a condition precedent to liability. 
It decided, as a matter of law, (1) that the 
evidence failed to meet this “due proof” 
requirement and (2) that the presumption 
against suicide had been overcome. Judg- 
ment was awarded to the insurer and the 
beneficiary appealed. 


Held: Judgment reversed and a new trial 
granted. The court said that the evidence 
did no more than raise an issue of fact, and 
that the jury properly rejected the defense 
based on suicide. When death has resulted 
from violence, the presumption against sui- 
cide does not merely shift the burden of 
proof and then disappear from the case. 
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The presumption continues to the end of 
the case, and if a fair question of fact 
is presented as to whether death was due 
to suicide or accident, then the jury should 
find that it was an accident.—Begley vw. 
Prudential Insurance Company of America. 
New York Court of Appeals. July 11, 19506. 
2 Lire Cases (2d) 1146. 


Death by ‘‘Accidental Means’’-— 
Provocation by Insured 


The insured died as a2 result of an alter- 
cation in which he was the aggressor. 
Since the insured provoked the act which 
caused his death, it was not death by 
“accidental means.” North Carolina. 


The insured’s policy covered loss of life 
resu'ting directly and independently of all 
other causes from bodily injuries sustained 
through purely accidental means. The evi- 
dence indicated that the insured died while 
engaged in an altercation brought about by 
his aggressiveness. He fell down a flight of 
stairs after being pushed by the person he 
was allegedly assaulting. The beneficiary 
claimed the proceeds of the policy and 
brought an action to recover them. Judg- 
ment was awarded to the beneficiary and 
the insurer appealed. 


The state supreme court reversed the 
judgment. The court noted that Fletcher 
v. Trust Company, 220 N. C. 148, 16 S. E. 
(2d) 687, drew the distinction between 
“accidental” and “accidental means,” as 
these terms are used in accident policies. 
“Accidental means” refers to the occurrence 
or happening which produces the result 
rather than to the result. It said that when 
the policy insures against loss of life through 
accidental means, the principle seems gen- 
erally upheld that if the insured’s death, 
although in a sense unforeseen, results 
directly from his voluntary act and aggres- 
sive misconduct, or if he provokes the act 
which causes his injury and death, it is not 
death by accidental means. This is true, 
the court said, even though the result may 
be such as to constitute an accidental injury. 


The beneficiary argued that the insured’s 
death was not the natural and probable 
consequence of the insured’s conduct. The 
court, however, held that the character and 
extent of the insured’s aggression were such 
as to exclude the concept of death by acci- 
dental means.—Scarborough v. World Insur- 
ance Company. North Carolina Supreme 
Court. September 21, 1956. 2 Lire Cases 
(2d) 1179. 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


“Transportation”’ Isn't ‘‘Handling”’ 
Within Meaning of Exclusion 


The term “handling,” as used in a “prod- 
ucts and completed works exclusion” of 
a liability policy, did not mean “trans- 
portation.” The ambiguous exclusion was 
resolved in the insured’s favor. Wash- 
ington. 


The insured company, which was in the 
logging business, loaded logs belonging to 
a plywood company onto a railway car. 
‘The car was then moved several hundred 
yards from the insured’s premises. While 
the car was not in motion, the logs-rolled 
off, striking and killing a railway brakeman. 
A wrongful death action was commenced 
by the representative of the brakeman 
against the railroad, which filed a third- 
party complaint against the insured. The 
insured was charged with negligent loading 
of the logs and indemnity was sought for 
all damages which might be allowed. The 
defense of the third-party action was ten- 
dered to the insurer, which denied liability. 


The insured settled the action against it 
and brought an action against the insurer 
to recover the amount of the settlement and 
attorneys’ fees. A judgment dismissing the 
action was entered on the ground that the 
loss fell within the provisions of the “prod- 
ucts and completed works exclusion” of 
the policy. This exclusionary endorsement 
provided in part that the policy did not 
apply to “liability . . . arising out of . 
handling any article or product handled 
or distributed by the insured, after the insured 
has relinquished possession thereof to others 
and away from premises owned, rented or 
controlled by the insured . ” An ap- 
peal was taken. 


The state supreme court reversed the 
decision and ordered that judgment be en- 
tered for the insured. The court declared 
that the meaning of the above exclusion 
was ambiguous, and that it should be con- 
strued in favor of the insured. The insurer 
attempted to avoid ambiguity in the ex- 
clusion by stating that “transportation” is 
“handling.” The court, however, ruled that 
“transportation” is not “handling” within 


Fire and Casualty 


exclusion. Therefore, 
the loss was covered by the blanket lia- 
bility policy.— Selective Logging Company et 
al. v. General Casualty Company of America. 
Washington Supreme Court. September 20, 
1956. 8 Frre ano CAsuaLty Cases 1093. 


the meaning of the 


Insurer's Duty to Defend 
Suit for Injunctive Relief 


The insurer was obligated to defend its 
insured in a suit asking injunctive relief 
since an equity court may enter a decree 
for money damages in lieu of equitable 
relief or it may grant money damages in 
addition to equitable relief. New York. 


The insured had a comprehensive liability 
policy which obligated the insurer “To pay 
on behalf of the insured all sums which the 
insured shall become legally obligated to 
pay as damages because of bodily injury, sick- 
ness or disease ” It also provided that 
the insurer would “defend any suit against 
the insured alleging such injury and 
seeking damages on account thereof, even if 
such suit is groundless, false or fradulent 

” (Italics supplied.) A neighbor of 
the insured instituted suit to enjoin him 
from operating his dog kennel. In addition 
to asking for injunctive relief, the petition 
asked for such “further relief as to the court 
may seem just and equitable.” 


The insured tendered the defense of the 
suit to his insurer, but it denied that it was 
under any obligation to ‘defend since the suit 
was not one seeking money damages. The 
insured successfully defended the equity 
suit and brought the instant action to re- 
cover (1) legal fees and expenses incurred 
in defending the other suit and (2) the 
expenses incurred in the present litigation. 
The lower courts dismissed the complaint. 


Held: Judgment reversed and case re- 
manded. The highest New York court held 
that the insurer was obligated to defend 
the insured in the action for equitable relief. 
The court envisioned those situations where 
an equity court entertains jurisdiction and 
awards damages in lieu of the desired 
equitable remedy or makes an award of 
damages in addition to granting equitable 
reiief. 

The insured was entitled to recover the 
expenses incurred in defending the equity 
suit, but was not entitled to the legal fees 
and expenses incurred in the instant litiga- 
tion.—Doyle v. Allstate Insurance Company. 
New York Court of Appeals. July 11, 1956. 
8 Frre anp Casuatty Cases 1070. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Sudden Appearance Doctrine 
Considered by Court 


A driver who sees children playing near 
the street is required to anticipate thought- 
less movements on their part. If a child 
darts in front of his car, the driver may 
not rely on the sudden appearance doc- 
trine as a defense. Arizona. 


The plaintiff, a child of three, was playing 
in the front yard of his home with other 
children. A truck driver of the defendant 
bakery was traveling down the street. There 
was nothing to obstruct his view ofthe 
street except one car. The plaintiff Suddenly 
darted out in front of the truck and was 
injured. According to the driver’s testimony 
he was “hugging the right hand side of the 
road as he approached the place of the 
accident, and the speed of his truck was 
ten to 12 miles per hour. 


The trial court permitted a former hich- 
way patrolman, who investigated the accident 
but was not an eyewitness, to give his 
opinion as to the cause of the accident. This 
opinion was based almost entirely upon state- 
ments made by the driver shortly after the 
accident.. The court gave an instruction 
which said in substance that if the child 
was in a position of safety, the driver was 
not bound to anticipate that the child might 
run in the street. Judgment was entered 
for the defendant driver and bakery. The 
plaintiffs (the child and his father) appealed, 
contending that the court erred (1) in per- 
mitting the former patrolman’s testimony 
to stand and (2) in giving the above in- 
struction. 


Held: Judgment reversed and the case 
remanded for new trial. The court declared 
that the former patrolman’s testimony was 
nothing but hearsay and should have been 
excluded. It also held that the instruction 
was erroneous. From the evidence the jury 
could have concluded that the driver ob- 
served the child in the yard and saw him 
running out the gate toward the street. 
Under such conditions it was error to in- 
struct that the driver was not required to 
anticipate that the child would run in front 
of the truck. The court said that the sudden 
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appearance doctrine is not applicable when 
a child is seen in a place of safety under 
such conditions that a reasonable person 
would realize that the child might move into 
the danger zone. Under ordinary circum- 


stances, however, a driver is not required 
to anticipate the sudden appearance of chil- 
dren.—Womack et al. v. Banner Bakery, Inc. 
et al. Arizona Supreme Court. June 5, 1956, 
6 AuToMosILE Cases (2d) 1252. 


Car Pool Members 
Are Passengers for Hire 


Where members of a car pool took turns 
in driving and the chief purpose of the 
pool was to save money, the members 
were passengers for hire. Michigan. 


The plaintiff was a member of a car pool 
composed of six men, each of-whom drove 
his car to work every sixth day. If a driver 
missed a turn at driving, he would telephone 
another member for substitution and later 
take the accommodating member’s turn. The 
plaintiff, who was severely injured while 
driving with the defendant’s decedent, brought 
an action for damages on the basis that he 
was a passenger for hire. At the close of 
the proofs the defendant made a motion for 
a directed verdict on the ground that the 
scheme of the driving pool was voluntary 
and that no contract was ever entered into 
which created a passenger-for-hire relation- 
ship. The ruling on the motion was reserved, 
and the case was submitted to the jury. 
The jury returned a verdict in favor of the 
plaintiff, and the defendant appealed. It was 
admitted (1) that the defendant’s decedent 
was. guilty of ordinary negligence which was 
the proximate cause of the accident and 
(2). that the plaintiff was free from con- 
tributory negligence. 


The state»supreme court affirmed the 
judgment for the plaintiff. It noted that the 
evidcace indicated that the saving of money 
was the primary purpose for the car pool rela- 
tionship. The families of the members of the 
car pool were not on what might be called 
social terms. The court concluded that a 
passenger-for-hire relationship existed be- 
tween the members of the pool. It said that 
payment for transportation does not neces- 
sarily require a money consideration. The 
rendition of services or other giving of 
value, pursuant to an agreement, is sufh- 
cient. It added that there was sufficient 
evidence from which the jury could find that 
a passenger-for-hire relationship existed.— 
Collins v. Rydman. Michigan Supreme Court. 
March 1, 1956. 6 AuroMosBILE Cases (2d) 1247. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 


Sudden Appearance Doctrine 
Considered by Court 


A driver who sees children playing near 
the street is required to anticipate thought- 
less movements on their part. If a child 
darts in front of his car, the driver may 
not rely on the sudden appearance doc- 
trine as a defense. Arizona. 


The plaintiff, a child of three, was playing 
in the front yard of his home with other 
children. A truck driver of the defendant 
bakery was traveling down the street. There 
was nothing to obstruct his view ofthe 
street except one car. The plaintiff suddenly 
darted out in front of the truck and was 
injured. According to the driver’s testimony 
he was “hugging the right hand side of the 
road as he approached the place of the 
accident, and the speed of his truck was 
ten to 12 miles per hour. 


The trial court permitted a former high- 
way patrolman, who investigated the accident 
but was not an eyewitness, to give his 
opinion as to the cause of the accident. This 
opinion was based almost entirely upon state- 
ments made by the driver shortly after the 
accident... The court gave an instruction 
which said in substance that if the child 
was in a position of safety, the driver was 
not bound to anticipate that the child might 
run in the street. Judgment was entered 
for the defendant driver and bakery. The 
plaintiffs (the child and his father) appealed, 
contending that the court erred (1) in per- 
mitting the former patrolman’s testimony 
to stand and (2) in giving the above in- 
struction. 


Held: Judgment reversed and the case 
remanded for new trial. The court declared 
that the former patrolman’s testimony was 
nothing but hearsay and should have been 
excluded. It also held that the instruction 
was erroneous. From the evidence the jury 
could have concluded that the driver ob- 
served the child in the yard and saw him 
running out the gate toward the street. 
Under such conditions it was error to in- 
struct that the driver was not required to 
anticipate that the child would run in front 
of the truck. The court said that the sudden 
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appearance doctrine is not applicable when 
a child is seen in a place of safety under 
such conditions that a reasonable person 
would realize that the child might move into 
the danger zone. Under ordinary circum- 
stances, however, a driver is not required 
to anticipate the sudden appearance of chil- 
dren—Womack et al. v. Banner Bakery, Inc. 
et al. Arizona Supreme Court. June 5, 1956. 
6 AutTomosiLe Cases (2d) 1252. 


Car Pool Members 
Are Passengers for Hire 


Where members of a car pool took turns 
in driving and the chief purpose of the 
pool was to save money, the members 
were passengers for hire. Michigan. 


The plaintiff was a member of a car pool 
composed of six men, each of-whom drove 
his car to work every sixth day. If a driver 
missed a turn at driving, he would telephone 
another member for substitution and later 
take the accommodating member’s turn. The 
plaintiff, who was severely injured while 
driving with the defendant’s decedent, brought 
an action for damages on the basis that he 
was a passenger for hire. At the close of 
the proofs the defendant made a motion for 
a directed verdict on the ground that the 
scheme of the driving pool was voluntary 
and that no contract was ever entered into 
which created a passenger-for-hire relation- 
ship. The ruling on the motion was reserved, 
and the case was submitted to the jury. 
The jury returned a verdict in favor of the 
plaintiff, and the defendant appealed. It was 
admitted (1) that the defendant’s decedent 
was guilty of ordinary negligence which was 
the proximate cause of the accident and 
(2). that the plaintiff was free from con- 
tributory negligence. 


The states’supreme court affirmed the 
judgment for the plaintiff. It noted that tre 
evidence indicated that the saving of money 
was the primary purpose for the car pool rela- 
tionship. The families of the members of the 
car pool were not on what might be called 
social terms. The court concluded that a 
passenger-for-hire relationship existed be- 
tween the members of the pool. It said that 
payment for transportation does not neces- 
sarily require a money consideration. The 
rendition of services or other giving of 
value, pursuant to an agreement, is sufh- 
cient. It added that there was sufficient 
evidence from which the jury could find that 
a passenger-for-hire relationship existed.— 
Collins v. Rydman. Michigan Supreme Court. 
March 1, 1956. 6 AuroMosiILe Cases (2d) 1247. 
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AN ARTICLE entitled ‘Ils Sonic Boom an 
Explosion’’ has been prepared by John I. 
Hopkins, Vanderbilt University physicist, and 
John J. Mcintosh, independent insurance 
adjuster. The authors carefully explain the 
scientific phenomenon of sonic boom. Whether 
sonic boom damage is compensable under 
explosion coverage is a question which has 
been under much consideration recently by 
the insurance industry. 


CHarLes G. DOUGHERTY, vice president, 
Metropolitan Life Insurance Company, who is 
a member of the New York bar, will discuss 
the controversial subject of variable annuities 
from the point of view of a life insurance 


company. 
& 


THE TOPIC “‘An Accident Is an Accident'’ 
will be analyzed by James B. Donovan, New 


York attorney. He summarizes recent case 
law with respect to what constitutes one ‘‘acci- 
dent’ or one ‘‘occurrence”’ within the meaning 
of standard third-party liability policies. 





4 TIMELY CCH TITLES 


... on Insurance ... on Taxes 


1957 U.S. MASTER TAX GUIDE 


Reflecting all important new regulations, “final” and “proposed,” right 
down to publication date, this up-to-date guide also gives effect to such 
important new Code previsions as: tax relief for undistributed capital gains 
of investment companies; drought losses on livestock; patent royalties; 
expanded self-employment taxes; new excise tax rates; farmers’ gasoline tax 
exemption; and many more. Authoritative; based throughout on the Internal 
Revenue Code as amended, Treasury regulations, and court and Tax Court 
decisions, Complete, practical; includes rate tables, withholding tables, check 
lists of deductible and nondeductible items, plus “Sum of the Years-Digits” 
depreciation table, and other useful federal tax facts and information. Topical 


index ; 432 pages, 6” x 9”, heavy paper covers. Price, $3 a copy. 


FEDERAL ESTATE AND GIFT TAXES EXPLAINED 
—INCLUDING ESTATE PLANNING 


Well organized, dependable, understandable. Emphasis is upon what is 
and what is not subject to federal estate and gift taxes rather than the techni- 
calities of filing returns. Sample schedules illustrate the methods used in 
filling in various schedules, with official instruction included wherever neces- 
sary. Special tables and discussion demonstrate actual effects of various 
courses of action in estate planning. Indexed; 288 pages, 6” x 9”, heavy 
paper covers. Price, $3 a copy. 


HOW FEDERAL TAXES AFFECT LIFE INSURANCE 
AND ANNUITIES 


Outlines principles of federal income, estate and gift taxation involved 
in most life insurance and annuity problems, including those arising under 
particular relationships~e:g., debtor-creditor, employer-employee, partner- 
partnership, and others. Includes special study of insurance-funded retire- 
ment payment plan for executives, with tax savings accruing to the executive 
and his corporate employer. Index, case table; 64 pages, 6” x 9”, heavy 
paper covers. Price, $1 a copy. 


IT’S YOUR ESTATE ... Protect It While You Can! 


Step by step, this handy desk-helper provides informed and informative 
guidance for safeguarding an estate against unnecessary taxes, expenses, and 
liquidation losses. Helps answer the basic estate planning question: “How 
to set up estate so heirs get the maximum portion of it?” Of real aid in formu- 
lating the best estate plan for each individual. Includes convenient tables, 
sample estate planning inventory sheet. Index; 32 pages, 6” x 9”, heavy paper 
covers. Price, $1 a copy. 
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